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PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

231 Filed Jun 22 1950 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

No. 2688-’50 

Gibson Wine Company, Inc., Route 2, Box 336, St. Helena, 

California, Plaintiff 


v. 

John W. Snyder, Secretary of the Treasury of the United 

States 

George J. Schoeneman, Commissioner of Internal Revenue 

of the United States 

Carroll E. Mealey, Deputy Commissioner of Internal 
Revenue of the United States, 

Defendants. 

Complaint. 

(for injunctive and other relief) 

To the Honorable Judges of the District Court of the 
United States for the District of Columbia 

The plaintiff states as follows: 

1. The plaintiff, Gibson Wine Company, Inc., is a corpo¬ 
ration organized and existing under the laws of the State 
of California with its principal office located at Route 2, 
Box 336, St. Helena, California, and is engaged in the busi¬ 
ness of producing, bottling and distributing blackberry 
wines and other wines throughout the United States, and 
is duly authorized under applicable Federal and State Laws 
to engage in such business. 

232 2. The defendant, John W. Snyder, is a citizen of 

the United States and a resident of the District of 



Columbia, and is the duly appointed and qualified Secretary 
of the Treasury of the United States, and as such is charged 
with the duty of administering the Internal Revenue Laws 
of the United States, and is further charged with the duty 
of approving and promulgating any and all regulations is¬ 
sued pursuant to the Act of Congress approved August 29, 
1935 (Title 27, Secs. 201-212 U.S.C.; 49 Stat. 977)j known 
as the Federal Alcohol Administration Act, and in particu¬ 
lar regulations relating to the labeling, advertising and dis¬ 
tribution of wines and other alcoholic beverages in inter¬ 
state and foreign commerce. 

3. The defendant, George J. Schoeneman, is a citizen of 
the United States and a resident of the District of Colum¬ 
bia, and is the duly appointed and qualified Commissioner 
of Internal Revenue, and as such is charged with tl^e duty 
of administering the provisions of the Federal Alcohol Ad¬ 
ministration Act, and, subject to the approval of the; Secre¬ 
tary of the Treasury, prescribing rules and regulations un¬ 
der such Act. 

4. The defendant, Carroll E. Mealey, is a citizen of the 
United States and a resident of the District of Colombia, 
and is a duly appointed and qualified Deputy Commissioner 
of Internal Revenue, and as such is in charge of the Alcohol 
Tax Unit of the Bureau of Internal Revenue, in which 
capacity, subject to the supervision and direction of the 
Secretary of the Treasury and the Commissioner of Inter¬ 
nal Revenue, he is charged with the duty of administering 
the provisions of the Federal Alcohol Administration Act, 
and of supervising and directing all officials, employees and 
agents of the Bureau of Internal Revenue having to do with 

the enforcement of such Act. 

233 5. This suit arises under the Constitution and 

Laws of the United States, and seeks the granting 
of injunctive relief to restrain the defendants (a) from 
modifying, amending or setting aside, without public jnotice 
and opportunity for hearing, regulations heretofore prom¬ 
ulgated and prescribed, after public hearing, with respect 
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to the labeling of blackberry wine for shipment in interstate 
commerce, and (b) from interfering with the use and en¬ 
joyment of Certificates of Label Approval which were is¬ 
sued to the plaintiff pursuant to Sec. 5 (e) of the Federal 
Alcohol Administration Act by the defendant Mealey; which 
certificates authorize the plaintiff to produce, package, 
label, and sell and deliver in interstate commerce, as black¬ 
berry wine, wine produced from any and all varieties of 
blackberries, including the Boysen variety of blackberry. 
As hereinafter and more fully set forth, the value of the 
property and property rights which the plaintiff in this 
suit seeks to protect, and the extent of injury involved 
herein, exceeds $3,000 exclusive of interest and costs. 

6. Sec. 5 (f) of the Federal Alcohol Administration Act, 
relating to the labeling and advertising of alcoholic bever¬ 
ages, provides, in part: 

“ * * • The Administrator shall give reasonable public 
notice, and afford to interested parties opportunity for 
hearing, prior to prescribing regulations to carry out the 
provisions of this section.” 

Pursuant to this requirement of law the defendants 7 
predecessors in office, after public notice and opportunity 
for hearing, did issue and promulgate during the year 1935, 
regulations relating to the labeling and advertising of wine, 
which regulations are known and designated as “Regula¬ 
tions No. 4, Relating to the Labeling and Advertising of 
Wine. 77 

234 7. The said Regulations No. 4, relating to the 

labeling and advertising of wine, are principally de¬ 
voted to the labeling and advertising of wines produced 
from grapes, and there is only one provision of such regu¬ 
lations having to do with the class or type designation of 
wines produced from other fruits or berries. With respect 
to the labeling of such other wines, the regulations provide, 
and have continuously provided since 1935, that “fruit 
wine derived wholly (except for sugar, water, or added al- 
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cohol) from one kind of fruit shall be designate^ by the 
word ‘wine’ qualified by the name of such fruit, e.g.^ ‘peach 
wine,’ ‘blackberry trine.' ” (Italics supplied) Although 
various sections of these labeling regulations issued by the 
defendants have been amended from time to time, this par¬ 
ticular section of the regulations has never been ahiended 
in any respect since originally promulgated December 30, 
1935. 

8. The plaintiff and numerous other producers of black¬ 
berry wine have always construed this regulation to re¬ 
quire only, with respect to the labeling of blackberry wine, 
that the label disclose the “kind” of fruit from which pro¬ 
duced, to wit, “blackberries,” and not the varieties of black¬ 
berries from which produced. There are grown! in the 
United States, and used in the production of blackberry 
wine approximately 50 different varieties of blackberries, 
some of which grow on trailing vines and some of which 
grow on erect canes. The varietal names of these black¬ 
berries are seldom used in the wine trade to designate the 
character of the wine, but rather it is the practice ajnd cus¬ 
tom of the trade to designate wines produced from black¬ 
berries according to the “kind of fruit,” as requirecj by the 
regulations, to wit, “black berry wine,” rather than accord¬ 
ing to any species or varietal name of the berfy. 

235 9. Plaintiff’s interpretation of the term ‘‘kind,” 

as used in defendants’ Regulations No. 4, relating 
to labeling and advertising of wine, finds ample support in 
common dictionary definitions which clearly distinguish be¬ 
tween the term “kind” and “variety”; the former term 
being synonymous with “class” or “species,” and embrac¬ 
ing a number of objects of the same character and having 
common properties, as distinguished from a limited num¬ 
ber or “variety” of objects of the same kind, class |or spe¬ 
cies. 

10. Plaintiff’s interpretation of the term “kind,” hs used 
in defendants’ Regulations No. 4, relating to the labeling 
and advertising of wine, is likewise supported by agrono- 

i 

i 
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mists in the Bureau of Plant Industry of the United States 
Department of Agriculture who have testified in public 
hearings conducted by the Food and Drug Administration 
unqualifiedly to the effect that the Boysenberry is a variety 
of blackberry; and also by formal findings published in the 
Federal Register of September 5, 1940, by the Food and 
Drug Administration (then of the Department of Agricul¬ 
ture) as follows: 

“Finding 4. Botanically blackberries are divided into two 
general classes or varieties, the first class being those which 
grow with erect canes and commonly known as blackber¬ 
ries ; and the second being those which grow with trailing 
canes and as a class are sometimes referred to as dewber¬ 
ries. Three varieties of the second class are commonly 
known as Boysenberries, Loganberries and Youngberries, 
and the other varieties of that class are commonly known 
as dewberries.” 

11. Plaintiff’s interpretation of the term * 4 kind” as used 
in Regulations No. 4, relating to the labeling and adver¬ 
tising of wine, is further supported by the views and opin¬ 
ions of the defendant Mealey, who on November 30, 1949, 
addressed a letter to the Wine Institute, a trade associa¬ 
tion of American wineries, in which he stated in part, 

236 “on the basis of the evidence before us, it must 
be conceded that, from a horticultural standpoint, 
Boysenberries, youngberries, and loganberries, as well as 
their related varieties, such as phenomenal nectar and rosa, 
are varieties of the blackberry.” 

12. Notwithstanding the foregoing, defendant Mealey is 
now attempting, without public notice or opportunity for 
hearing, to force a new and different kind of labeling on the 
wine industry by ruling that wines produced from the Boy- 
sen variety of blackberry may no longer be designated as 
“blackberry wine” but must be designated as “Boysen¬ 
berry wine.” If, as conceded by defendant Mealey, Boy¬ 
senberries are a “variety of blackberry,” then it is urged 
by the plaintiff that blackberries being a “kind” of fruit 


within the meaning of defendants’ regulations as -quoted 
above (para. 7, supra), all wines produced from all kinds 
and varieties of blackberries are required to be designated 
as “blackberry wine” rather than under some vjarietal 
name; and the defendants cannot at this late date, qhange, 
modify or amend this regulation by an informal ruling or 
instruction but only through public notice and opportu¬ 
nity for hearing as prescribed in Sec. 5(f) of the Federal 
Alcohol Administration Act (paragraph 6, supra). I 
13. Defendants at no time since December 30, 1935j, when 
Regulations No. 4, relating to the labeling and advertising 
of wine were promulgated, have advised or instructjed the 
plaintiff or any other producers of blackberry wine that 
wines produced from the Bovsen variety of blackberry must 
be designated upon the label as “Boysenberry Wine” 
rather than “blackberry wine.” On the contrary defend¬ 
ant Mealey and his predecessors in office and their sigents, 
employees and assistants, during 1949, and prejvious- 
237 lv and subsequently, have issued telegrams, circular 
letters and verbal advice to the wine industry con¬ 
firming the trade understandings aforesaid; namely, that 
wines produced from the Bovsen variety of blackbeijry, as 

well as wines produced from other varieties of blackberries 

- 

are required to be designated, under the regulations, only 
as “wine” qualified by the “kind of fruit” from which 
produced, to wit, blackberries, rather than the varietal name 
of the fruit. As a matter of fact, one of the agents and 
assistants of defendant Mealey, to wit, H. M. Chhrlton, 
District Supervisor in charge of the Alcohol Tax Unit Dis¬ 
trict Office at Seattle, Washington, pursuant to advice and 
instructions from said defendant Mealey, did on M^iy 11, 
1949, issue to all bonded wineries and others concerned, 
a circular letter to the effect that wines produced frojn the 
Boysen variety of blackberry should be labeled and' mar¬ 
keted as “blackberry wine.” A copy of the said circular 
letter of the defendant Mealey’s assistant, H. M. Chajrlton, 
is attached hereto marked “Exhibit I” and made a| part 
hereof. 



14. Sec. 5(e) of the Federal Alcohol Administration Act 
provides, in part, that: 

“in order to prevent the sale or shipment or introduction 
of * # * wine * * * in interstate or foreign commerce, if 
bottled, packaged, or labeled in violation of the require¬ 
ments of this subsection (1) * * * no producer, * * * of 
wine, * * * shall bottle unless, upon application to the Ad¬ 
ministrator, he has obtained and has in his possession a 
Certificate of Label Approval covering the * * * wine, 
* * * issued by the Administrator in such manner and 
form as he shall by regulations prescribe 

15. Pursuant to Sec. 5(e) of the Federal Alcohol Admin¬ 
istration Act and the foregoing rulings, instructions and 
interpretations of the regulations issued by the defendants, 
plaintiff from time to time applied to the defendant 
Mealey for Certificates of Label Approval for “blackberry 
wine” and did receive from the defendant Mealey, Certifi¬ 
cates of Label Approval for such “blackberry wine” 

238 labels, one of w’hich Certificates of Label Approval 
issued by the defendant Mealey is attached hereto 
marked “Exhibit II” and made a part hereof. At the time 
such Certificates of Label Approval were issued to the 
plaintiff, and prior thereto, the defendant Mealey and his 
assistants, agents and employees had full and complete 
knowledge of the fact that plaintiff was producing black¬ 
berry wrine from the Boysen variety of blackberry and pro¬ 
posed to use such Certificates of Label Approval in market¬ 
ing blackberry wine so produced. The defendant Mealey, 
and his assistants, agents and employees, notwithstanding 
these facts, issued such Certificates of Label Approval, in¬ 
cluding the Certificate attached hereto as “Exhibit II,” 
with the intent and purpose and knowledge that they would 
be used, and should be used, by the plaintiff in connection 
with the bottling, packaging and labeling of wine produced 
from the Boysen variety of blackberry. 


16. Plaintiff, in accordance with requirements of tlie 
Federal Alcohol Administration Act and the regulations 
aforesaid, and pursuant to Certificates of Label Approval 
duly issued by the defendant Mealey for blackberry wine 
produced from the Boysen variety of blackberry (includ¬ 
ing Exhibit II), has been purchasing from berry growers, 
and contracting with such growers for large quantities of 
blackberries of the Boysen variety, and has been usin£ such 
berries in the production and marketing in interstate com¬ 
merce of wines under the designation of “blackberry \krine,” 
and has built up a large business in the sale and production 
of such wines in interstate commerce. All of the plaititiff’s 
activities in the production of such wines and in the label¬ 
ing and packaging and marketing thereof have been under 
the constant supervision of defendant Mealey an$ his 

agents, assistants and employees, some of whom from 
239 time to time and at regular intervals have visited 

the plaintiff’s plant for the purpose of investigating 
his activities and reporting upon his compliance wi^h the 
internal revenue laws and other laws administered by the 
defendants in relation to the production, packaging and sale 
of alcoholic beverages. During the period of all ofi such 
supervision of plaintiff’s activities by the defendants and 
their agents, officers and employees, no objection has been 
made until recently by any of the defendants or their em¬ 
ployees or agents to the plaintiff’s manner of producing, 
labeling or distributing in interstate commerce, as “black¬ 
berry wine,” wines produced in whole or in part from the 
Boysen variety of blackberry. 

17. Defendants are now threatening to interfere i with 
plaintiff in the use and enjoyment of Certificates of Label 
Approval issued as aforesaid for blackberry wine produced 
from the Boysen variety of blackberry, and have instructed 
the plaintiff and other producers of similar wines to dis¬ 
continue the use of these Certificates of Label Approval in 
connection with the production, packaging and labeling of 
blackberry wine produced from the Boysen variety of 
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blackberry. Defendant Mealey and bis assistants, agents 
and employees in thus attempting to interfere with plain¬ 
tiff’s use and enjoyment of these Certificates of Label Ap¬ 
proval have written a letter to the Wine Institute, a trade 
association comprised of wine producers, expressing in ef¬ 
fect the opinion that wune produced from most varieties of 
blackberries should continue to be designated as “black¬ 
berry wine,” but that wines produced from the Boysen va¬ 
riety of blackberry may no longer be designated as “black¬ 
berry wine,” but must be designated hereafter as “Boysen- 
berry wine.” The said letter of defendant Mealey consti¬ 
tutes a reversal of previous interpretations of regulations 
issued by him and his predecessors and relied upon 
240 by the Wine Industry over a substantial period. 

If the plaintiff and other blackberry wine producers 
refuse to abide by this informal ruling of the defendant 
Mealey, they are threatened with proceedings for the revo¬ 
cation or suspension of their permits to do business, as well 
as other civil and criminal proceedings. 

18. Plaintiff has called to defendant Mealey’s attention 
the long-standing industry practices aforesaid, which have 
been approved by the defendant Mealey and his predeces¬ 
sors and their assistants, agents and employees. The plain¬ 
tiff has urged upon the defendants that the labeling regu¬ 
lations heretofore promulgated by them, and now in effect, 
require only that berry wine be designated according to the 
“kind” of fruit, and if the defendants desire that this re¬ 
quirement of the regulations be modified or changed so as 
to provide for labeling according to varietal names, such 
action should be taken only after reasonable public notice 
and opportunity for hearing to interested parties, as pre¬ 
scribed in Section 5 of the Federal Alcohol Administration 
Act (paragraph 6, supra). The plaintiff has urged upon 
defendant Mealey that the requirements of the Federal 
Alcohol Administration Act for public notice and oppor¬ 
tunity for hearing be complied with before imposing upon 
the plaintiff and other wine producers any new additional 


11 


! 

I 


I 

or different labeling requirements than have been injiposed 
upon them for the past 15 years or more. The plaintiff, by 
its Attorney, addressed a letter to defendant Mealey urging 
such a public hearing under date of June 5, 1950, d copy 
of which letter is attached hereto marked “Exhibit HI,” 
and made a part hereof. Notwithstanding plaintiffs re¬ 
quest for such a public hearing, defendant Mealey apd his 
assistants, agents and employees have arbitrarily and| capri¬ 
ciously declined to hold such a public hearing, but bn the 
contrary have attempted, without amending the regu- 
241 lations in the manner prescribed by statute, and 
without public hearing or notice to interested piarties, 
to enforce upon the plaintiff and other berry wine produc¬ 
ers a change in standard labeling practices long authorized 
by regulation, and have attempted to nullify and rescind and 
cancel, without hearing, Certificates of Label Approval 
duly issued to plaintiff for use in connection with the pro¬ 
duction, packaging and labeling of blackberry wines pro¬ 
duced from the Boysen variety of blackberry. 

19. Wines produced in whole or in part from the Boysen 
variety of blackberry are indistinguishable in taste, color or 
other characteristics from wine produced from other yarie- 
ties of blackberries. Plaintiff, in consideration of this fact, 
obtained samples from the open market of approximately 
twenty different varieties and brands of blackberry! wine 
produced by various blackberry wine producers ifi the 
United States; some of such wine having been produced ex¬ 
clusively from the Boysen variety of blackberry, some in 
part from the Boysen variety of blackberry, and still'other 
samples from blackberries other than those of the Boysen 
variety. Plaintiff, in good faith, submitted samples of all 
of such wines to the defendant Mealey, and urged him to 
submit such samples to his laboratory assistants, with the 
challenge to examine the same organiliptically or by Chem¬ 
ical test, and to report upon those produced in whole; or in 
part from the Boysen variety of blackberry, as distin¬ 
guished from those produced from other varieties of black- 
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berries. Defendant Mealey and his assistants have refused 
or failed to make the tests upon these samples requested by 
the plaintiff, and to report thereon, and the plaintiff asserts 
upon information and belief that the failure of the defen¬ 
dants to make such tests and report thereon as requested 
has been due to the inability of the defendants and their 
technical advisors and assistants to differentiate by 
242 chemical analysis or otherwise between wines pro¬ 
duced from the Boysen variety of blackberry and 
wines produced from other varieties of blackberries. 

20. The Act of Congress under which the defendants are 
acting and purporting to act in denying the plaintiff its law¬ 
ful rights, as hereafter set forth, is the Act of August 29, 
1935 (Title 27, Sec. 201-212 U. S. C.; 49 Stat. 977). The per¬ 
tinent provisions of said Act are as follows: 

(27 USC, Sec. 205)—Sec. 5. It shall be unlawful for any 
person engaged in business as a distiller, brewer, rectifier, 
blender, or other producer, or as an importer or -whole¬ 
saler of distilled spirits, wfine, or malt beverages, or as a 
bottler, or warehouseman and bottler, of distilled spirits, 
directly or indirectly or through an affiliate: 

* • * 

(e) Labeling—To sell or ship or deliver for sale or ship¬ 
ment, or otherwise introduce in interstate or foreign com¬ 
merce, or to receive therein, or to remove from customs 
custody for consumption, any distilled spirits, wine, or malt 
beverages in bottles, unless such products are bottled, pack¬ 
aged, and labeled in conformity with such regulations, to 
be prescribed by the Administrator, with respect to pack¬ 
aging, marketing, branding, and labeling and size and fill of 
container (1) as will prohibit deception of the consumer 
with respect to such products or the quantity thereof and 
as will prohibit, irrespective of falsity, such statements re¬ 
lating to age, manufacturing processes, analyses, guaran¬ 
tees, and scientific or irrelevant matters as the Administra¬ 
tor finds to be likely to mislead the consumer; (2) as will 
provide the consumer with adequate information as to the 


identity and quality of the products, the alcoholic content 
thereof (except that statements of, or statements likely to 
be considered as statements of, alcoholic content of malt 
beverages are hereby prohibited unless required by State 
law and except that, in case of wines, statements qf alco¬ 
holic content shall be required only for wines containing 
more than 14 per centum of alcohol by volume), the net con¬ 
tents of the package, and the manufacturer or bottler or 
importer of the product; (3) as will require an accurate 
statement, in the case of distilled spirits (other than cor¬ 
dials, liqueurs, and specialties) produced by blending or 
rectification, if neutral spirits have been used in the pro¬ 
duction thereof, informing the consumer of the percentage 
of neutral spirits so used and of the name of the comjnodity 
from which such neutral spirits have been distilled* or in 
case of neutral spirits or of gin produced by a process of 
continuous distillation, the name of the commodity 
243 from which distilled; (4) as will prohibit statements 
on the label that are disparaging of a competitor’s 
products or are false, misleading, obscene, or indecent; and 
(5) as will prevent deception of the consumer by uie of a 
trade or brand name that is the name of any living indi¬ 
vidual of public prominence, or existing private or! public 
organization, or is a name that is in simulation or is an 
abbreviation thereof, and as will prevent the use of a 
graphic, pictorial, or emblematic representation of any such 
individual or organization, if the use of such name orj repre¬ 
sentation is likely falsely to lead the consumer to believe 
that the product has been indorsed, made, or used ! by, or 
produced for, or under the supervision of, or in accordance 
with the specifications of such individual or organisation: 

• 

i 

(e) continued 

In order to prevent the sale or shipment or otheij intro¬ 
duction of distilled spirits, wine, or malt beverages in inter¬ 
state or foreign commerce, if bottled, packaged, or labeled 
in violation of the requirements of this subsection' • * • 
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(1) no bottler of distilled spirits, no producer, blender, or 
wholesaler of wine, or proprietor of a bonded wine store¬ 
room, and no brewer or wholesaler of malt beverages shall 
bottle, and (2) no person shall remove from customs cus¬ 
tody, in bottles, for sale or any other commercial purpose, 
distilled spirits, wine, or malt beverages, respectively, after 
such date as the Administrator fixes as the earliest prac¬ 
ticable date for the application of the provisions of this sub¬ 
section to any class of such persons (but not later than Au¬ 
gust 15, 1936, in the case of distilled spirits, and December 
15, 1936, in the case of wine and malt beverages, and only 
after 30 days’ public notice), * * * unless, upon application 
to the Administrator, he has obtained and has in his pos¬ 
session a certificate of label approval covering the distilled 
spirits, wine, or malt beverages, issued by the Administra¬ 
tor in such manner and form as he shall by regulations pre¬ 
scribe : Provided, That any such bottler of distilled spirits, 
or producer, blender, or wholesaler of wine, or proprietor 
of a bonded wine storeroom, or brewer or wholesaler of 
malt beverages shall be exempt from the requirements of 
this subsection if, * * * upon application to the Administra¬ 
tor, he shows to the satisfaction of the Administrator that 
the distilled spirits, wine, or malt beverages to be bottled 
by the applicant are not to be sold, or offered for sale, or 
shipped or delivered for shipment, or otherwise introduced, 
in interstate or foreign commerce. Officers of internal rev¬ 
enue * * * are authorized and directed to withhold the re¬ 
lease of * * * distilled spirits from the bottling plant unless 
such certificates have been obtained, or unless the applica¬ 
tion of the bottler for exemption has been granted by the 
Administrator; and customs officers are authorized and di¬ 
rected to withhold the release from customs custody of dis¬ 
tilled spirits, wine, and malt beverages, unless such certifi¬ 
cates have been obtained. The District Courts of the United 
States, the Supreme Court of the District of Colum- 
244 bia, and the United States court for any Territory 
shall have jurisdiction of suits to enjoin, annul, or 
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suspend in whole or in part any final action by the Admin¬ 
istrator upon any application under this subsection;lor 

(f) Advertising: 

• • # 

The Administrator shall give reasonable public j notice, 
and afford to interested parties opportunity for hearing, 
prior to prescribing regulations to carry out the provisions 
of this section. 

21. The regulations promulgated pursuant to said Act, 
under which the defendants are acting and purporting to 
act, in depriving plaintiff of its lawful rights as hereihabove 
set forth, are Regulations No. 4, Relating to the Labeling 
and Advertising of Wine. The pertinent provisions 6f such 
regulations are as follows: 

“Class 5. Fruit wine.— ****** 

(e) Fruit wine derived wholly (except for sugar, water, or 
added alcohol) from one kind of fruit shall be designated 
by the word ‘wine’ qualified by the name of such frujit, e*g., 
‘peach wine,’ ‘blackberry wine.’ Fruit wine not derived 
wholly from one kind of fruit shall be designated as ‘fruit 
wine’ or ‘berry wine,’ as the case may be, qualified by a 
truthful and adequate statement of composition appearing 
in direct conjunction therewith. Fruit wines which are 
derived wholly (except for sugar, water, or added alcohol) 
from apples or pears may be designated ‘cider’ and ‘perry’, 
respectively, and shall be so designated if lacking in yinous 
taste, aroma, and characteristics. Fruit wine rendered ef- 
ferescent by carbon dioxide resulting solely from tie sec¬ 
ondary fermentation of the wine within a closed container, 
tank, or bottle shall be further designated as ‘sparkling’; 
and fruit wine rendered effervescent by carbon dioxide 
otherwise derived shall be further designated as ‘carbon¬ 
ated’.” 

Wherefore, plaintiff prays: 

1. That pending a final determination of this cause a pre¬ 
liminary injunction may be issued against the defendants, 
and each of them individually, and in their official capacities, 
their agents, assistants, deputies and employees, and all per- 
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sons acting and assuming to act under their direction, en¬ 
joining and restraining them, pending final hearing of this 
cause (a) from modifying, amending, setting aside, 
245 nullifying, or in any other manner changing, with¬ 
out public notice and opportunity for hearing, regu¬ 
lations heretofore promulgated and prescribed after public 
hearing with respect to the labeling of blackberry wine for 
shipment in interstate commerce, (b) from preventing the 
plaintiff from continuing to produce, package, label, and sell 
and deliver in interstate commerce, under the designation 
of “blackberry wine,” wine produced from any and all vari- 
ties of blackberries, including the Boysen variety of black¬ 
berry, and (c) from interfering with the use and enjoyment 
by plaintiff of Certificates of Label Approval duly issued 
pursuant to Section 5(e) of the Federal Alcohol Adminis¬ 
tration Act, which Certificates authorize the plaintiff to 
produce, package, label and sell and deliver in interstate 
commerce, under the designation “blackberry wine,” wine 
produced from all varieties of blackberries, including the 
Boysen variety of blackberry. 

2. That upon final hearing of this cause the relief prayed 
for be made permanent. 

3. That the plaintiff have such other and further and 
general relief as the nature of the case may require and to 
the court may seem just and proper in the premises. 

Frank M. Ludwick, 

901 Barr Building, 
Washington, D. C., 

John E. O’Neill, 

604 Washington Building, 
Washington, D. C., 

Attorneys for Plaintiff. 
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247 Filed Jun 22 1950 j 

E XHIB IT NO. L j 

Bureau of Internal Revenue 
Alcohol Tax Unit—Fifteenth District 
232 U. S. Court House 
Seattle 4, Washington 

May 11,1949 

District Circular No. 78 

To: All Bonded Wineries and Others Concerned: j 

Under date of May 6, 1949, this office was advised as 
follows: 

‘ ‘In February of this year, the Washington Office of the 
Wine Institute submitted considerable evidence to the 
effect that Boysenberries were considered by horticulture 
authorities as a variety of Blackberries. The Bureau 
thereupon reconsidered its past decisions on the question 
of labelling wine produced from Boysenberriefe, and 
reached the conclusion that wine made from such frqit may 
be labelled ‘Blackberry Wine’.” | 

| 

This ruling is being furnished for your informatibn and 
guidance. 

H. M. Charlton 
District Supervisor 
dw 

• •*••••••!• 
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i 

EXHIBIT II. 

Certificate of Label Approval Under the ! 
Federal Alcohol Administration Act. 

Gibson Wine Company 
6/10 Miles S. E. of Post Office 
Elk Grove, California 

Pursuant to your application dated May 19, 1940, this 
Certificate of Label Approval is hereby issued, subject to 
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the conditions and qualifications, if any, stated on the 
reverse hereof, to cover products the containers of which 
bear a set of labels identical with the set affixed to the 
reverse hereof, identified as— 

Brand name Gibson’s Old Briar Brand 

Class and type American Blackberry Wine 

and, in addition, to cover products the containers of which 
bear sets of labels which differ from the set affixed to the 
reverse hereof by reason of (1) a change in the propor¬ 
tionate size of the labels, (2) a statement of different net 
contents, (3) a change in the statements appearing on the 
“Government label,” if any, used as a part of such sets, 
(4) a change in the name and address of the person re¬ 
sponsible for the importation, (5) a change in the vintage 
date for wine, (6) a statement of a different age, or (7) a 
statement of a different proof for whiskey, brandy, rum, 
or gin, domestically bottled. 

This certificate shall not operate to relieve any person 
from liability for any violation of the Federal Alcohol 
Administration Act or regulations issued thereunder, and 
shall cover the identified products and authorize their re¬ 
moval from the plant where bottled or packed, or from 
customs custody, for introduction in commerce, only if the 
packaging, marking, branding, and labeling and size and 
fill of the containers of such products comply with such act 
and regulations, and only if the contents of such containers 
conform to the statements and representations made 
thereon. 

Cakroll E. Mealey 
Deputy Commissioner. 

Date Jun 6 1949 
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EXHIBIT IH. 


Mr. Carroll E. Mealey, 
Deputy Commissioner, 
Bureau of Internal Revenue, 
Washington 25, D. C. 


i 
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June 5, 19$0 




Dear Mr. Mealey: 

This will acknowledge receipt of your letter of May 26, 
1950 in which you advise me of your intention to adhere 
to the ruling contained in your letter of November 30: 1949, 
to the effect that berry wine produced in whole or in part 
from the Boysen variety of blackberry may not properly 
be labeled as blackberry wine under Article H, S6c. 21, 
Class 5(e) of Regulations No. 4, relating to the labeling 
and advertising of wine. 

This section of the regulations (which incidentally:is the 
only section relating to the labeling of wines produced 
from berries) provides that ‘ ‘fruit wine derived wholly 
(except for sugar, water or added alcohol) from on4 kind 
of fruit shall be designated by the word ‘wine’ qualified 
by the name of such fruit, e.g., ‘peach wine’, ‘blackberry 
wine’.” It has been our contention, confirmed by long 
standing industry practice, and previous rulings otf your 
office, that blackberries are a “kind” of fruit and that Boy- 
senberries are a “variety” of blackberry, so that any wine 
produced from Bovsenberries is required only to be labeled, 
under existing regulations, as “blackberry wine”, without 
further qualification. 

We are advised that Boysen blackberry growers in Cali¬ 
fornia, who have been depending upon blackberry! wine 
producers to purchase their crops, are now commencing to 
harvest this year’s rapidly maturing crop. It would be a 
severe hardship to the growers if the wineries declined to 
purchase these berries. 


i 


i 
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The present labeling requirements for berry wine, as 
quoted above, are very general in nature to say the least, 
comprising as they do, only one sentence in the entire reg¬ 
ulations, as compared with several pages devoted to the 
labeling of grape wines. 

Under the circumstances, it is respectfully submitted 
that if the Bureau desires the present method of labeling 
blackberry wine to be modified or changed along the lines 
suggested in your letter of November 30, 1949 to the Wine 
Institute, such a change should be brought about, after 
public hearing, through specific amendments to the regu¬ 
lations which will require berry wines to be designated 
not only by the word “wine”, qualified by the name of the 
fruit from which produced, but qualified also by the name 
of the variety of the fruit in case it be shown that partic¬ 
ular varieties of the same kind of fruit produce distinctive 
types of wine. 

251 We are still of the opinion that your ruling of 
November 30, 1949 constitutes an attempt to change 
the regulations without holding a public hearing, as pre¬ 
scribed by law. We believe the courts would sustain this 
contention, but litigation is slow and expensive, and to be 
avoided whenever possible. 

Aside from the question of legality, some modification of 
your ruling is important from the standpoint of the public 
interest, from the standpoint of your Bureau, and in the 
interest of preventing financial ruin to berry growers and 
berry wine producers. Under your ruling the accidental 
presence of a mere handful of a variety of blackberries not 
on your approved list would subject a producer to dire 
penalties, whereas, in the production of varietal grape 
wines, such as “Reisling”, the regulations specifically per¬ 
mit the use of the varietal name of the grape, even though 
the wine is produced from only 51 percent of such grapes 
in combination with other varieties. This result of your 
ruling we respectfully submit constitutes a discrimination 
against berry wines, in favor of grape wines; and there 
would seem to be no justification from the standpoint of 


23 


A 

A 




consumer protection, or from the standpoint of your 
Bureau, for permitting grape varietal names to be used 
upon wines produced from only 51 percent of such grapes, 
while at the same time holding berry wines to the 100 per¬ 
cent ruling enunciated in your letter of November 30, 1949. 

In addition to discriminating against berry wines, in 
favor of grape wines, your ruling, in our opinion, also dis¬ 
criminates against certain varieties of blackberries in 
favor of other varieties. Boysen blackberries are hot the 
only varieties of blackberries involved in this labeling 
problem. 

From the standpoint of the public interest, wbjich of 
course means the protection of the consumer agaiiist de¬ 
ception, there is no question but that the taste and char¬ 
acteristics of w r ine produced from Boysen blackberries is 
indistinguishable to the average person from the ta^te and 
characteristics of wine produced from other varieties of 
blackberries. Consequently, in wines produced from a 
combination of Boysen blackberries with other varieties 
of blackberries there is even less possibility of the wine 
having any distinguishable characteristics. 

Since there is no noticeable difference between the! w T ines 
produced from these different blackberry varieties it would 
appear that the Bureau is obliged to provide for similar 
labeling, to the end that the consumer may not be misled 
to think that these products have widely different charac¬ 
teristics. Otherwise, two products of practically identi¬ 
cal character, would be placed before the consumer under 
entirely different labels, with resulting confusion as to 
their true identity or character. 

We have pointed out that the Department of Agriculture 
has recently announced the development of a new variety 
of blackberry, named the Olallie, which it is bblieved 
252 will be superior even to the Boysen blackberty. It 
is likely that it will produce a wine similar tp that 
made from the Boysen and other varieties. Is not the 
public entitled to know that it is a blackberry w}ne or 
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should that fact be concealed from the public through un¬ 
intelligible labels? 

Again from the standpoint of the public interest it may¬ 
be pointed out that a large portion of the blackberries 
listed in your letter of November 30, 1949 have been grown 
in the Pacific Northwest States of Oregon and Washington. 
We are reliably informed that due to climatic conditions 
very few blackberries will be produced in that territory 
during the present season. Consequently, under your 
ruling, the public would be denied the privilege of buying 
their normal requirements of blackberry wine, because you 
would prohibit the use of this designation on wine pro¬ 
duced in whole or in part from varieties of blackberries 
other than those listed in your letter. 

I therefore suggest that a public hearing at the earliest 
practicable date upon the following proposals: 

(1) That Sec. 21, Class 5 (e) of Regulations No. 4 be so 
amended as to provide that wine designated as blackberry 
wine be produced exclusively from the varieties of black¬ 
berries specified in your letter dated November 30, 1949 to 
the Wine Institute, and that wines produced from all other 
varieties of blackberries be designated by the variety name 
of the berry, 

or in the alternative 

(2) That Sec. 21, Class 5(e) of Regulations No. 4, be so 
amended as to provide specifically that berry wine pro¬ 
duced from the Boysen variety of blackberry be designated 
as “blackberry wine, produced from the Boysen variety of 
blackberry”, and that berry wine produced in part from 
Boysenberries and in part from other blackberries be des¬ 
ignated as “blackberry wine, produced from various va¬ 
rieties of blackberries, including the Bovsenberry”, 

or in the alternative 

(3) That Sec. 21, Class 5(e) of Regulations No. 4, be so 
amended as to require that berry wine produced from 
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more than 50 percent Boysenberries, in combination with 
50 percent or less of other blackberries be designated as 
“Boysenberry wine—produced from Boysenberries and 
other varieties of blackberries”, and that blackberry wine 
produced from less than 50 percent Boysenberries in com¬ 
bination with 50 percent or more of other blackberjries be 
designated as “blackberry wine, produced in part from the 
Boysenberry variety of blackberry”. 

It is suggested that if a public hearing is to be hjeld for 
the purpose of clarifying these regulations, such 
253 hearing be set at the earliest practicable date so that 
the imposition of an undue hardship uponj berry 
wine producers and berry growers may be avoidedL It is 
also respectfully urged that during the pendency of such 
hearing the enforcement of the ruling contained in your 
letter of November 30, 1949 to the Wine Institute be held 


in abeyance. 

Very truly yours, 


Frank M. Ludwick, 
Counsel 

# # # 
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Filed Jul 8 1950 


Answer. 


First Defense. 


The Complaint fails to state a claim upon which relief 
can be granted. 

Second Defense. 

i 

With respect to the allegations of the Complaint, ^;he de¬ 
fendants state as follows: 

1. The defendants admit the allegations of Paragraph 1 
of the Complaint. 

2. The defendants admit the allegations of Paragraph 2 
of the Complaint except that the defendant, John W. 
Snyder, is a resident of the State of Arkansas. 


i 
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3. The defendants admit the allegations of Paragraph 3 
of the Complaint except that the defendant, George J. 
Schoeneman, is a resident of the State of Rhode Island. 

4. The defendants admit the allegations of Paragraph 4 
of the Complaint except that the defendant, Carroll E. 
Mealey, is a resident of the State of New York, and except 
that certain hearing examiners are not subject to defendant 

Mealey. 

255 5. The defendants say that the first six lines of 

Paragraph 5 of the Complaint, through and includ¬ 
ing the word “commerce” in the sixth line, are not allega¬ 
tions of fact to -which the defendants are required to plead. 
The defendants deny the remaining allegations of Para¬ 
graph 5 of the Complaint. 

6. The defendants admit the allegations of Paragraph 6 
of the Complaint. The defendants further state that said 
regulations have been amended from time to time since 
originally approved on December 30, 1935. 

7. The defendants admit the allegations of the first sen¬ 
tence of Paragraph 7 of the Complaint. The defendants 
deny the remaining allegations of Paragraph 7 of the Com¬ 
plaint. 

Further answering, the defendants say that the lan¬ 
guage: “Fruit wine derived wholly (except for sugar, 
water, or added alcohol) from one kind of fruit shall be 
designated by the word ‘wine’ qualified by the name of such 
fruit, e.g., * peach wine,’ ‘blackberry wine’.” was inserted 
in new Subsection (e) of Class 5 of said regulations by an 
amendment effective February 25, 1939. 

8. The defendants are without knowledge or information 
sufficient to form a belief as to the allegations of the first 
sentence of Paragraph 8 of the Complaint. 

The defendants admit the allegations of the second sen¬ 
tence of Paragraph 8 of the Complaint except that the 
number of different varieties of blackberries used in the 
production of blackberry wine may be more or less than 
approximately 50 different varieties of blackberries. 
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The defendants admit the allegations of the third sen¬ 
tence of Paragraph 8 of the Complaint except that!where 
wine is produced, for example, from Boysenberries, jlogan- 
berries or youngberries, the defendants state that it 
256 is the practice and custom of the trade to designate 
such wines as boysenberry wine, loganberry wine, 
or youngberry wine. 

9. The defendants say that the allegations of Paragraph 

9 of the Complaint are conclusions of fact or conclusions 
of law which they are not required to answer. 

Further answering the allegations of Paragraph 9 of 
the Complaint, the defendants say that the regulations gov¬ 
erning the labeling of wine are required by the statute to 
be issued primarily for the information and protection of 
the consumer. The word “kind” as used in Sectibn 21, 
Class 5(e) of said regulations must be construed to; effec¬ 
tuate that purpose. The standard of distinction is tljie dis¬ 
tinction in the consumer’s mind between boysenberries 
and blackberries and not a distinction based upon a dic¬ 
tionary definition or scientific, botanical, or horticultural 
classification. ! 

10. The defendants admit the allegations of Paragraph 

10 of the Complaint. 

Further answering Paragraph 10, the defendants say 
that the Food and Drug Administration in prescribing 
standards of identity under the Federal Food, Dru<£, and 
Cosmetic Act (21 U.S.C. § 301, et seq.) for preserves, 
jams, jellies, etc., requires that products derived from a 
single fruit, such as blackberry, boysenberry, loganberry, 
or youngberry, bear labels disclosing the specific natne of 
that single fruit, rather than the collective name “black¬ 
berry.” 

11. The defendants admit that defendant Mealey on No¬ 
vember 30, 1949 addressed a letter to the Wine Institute. 
A copy of said letter is annexed hereto and made a; part 
hereof as Exhibit 1. The defendants say that the language 
quoted by the plaintiff in Paragraph 11 of said letter is 
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qualified by the succeeding sentence in said letter. The 
portion of said letter quoted by the plaintiff and the suc¬ 
ceeding sentence are as follows: 

257 On the basis of the evidence before us, it must be 
conceded that, from a horticultural standpoint, boy- 
senberries, youngberries, and loganberries, as well as their 
related varieties, such as phenomenal, nectar, and ross, are 
varieties of the blackberry. However, consideration should 
be given to the fact that boysenberries, youngberries, and 
loganberries, as well as their related varieties, differ from 
each other and from berries commonly identified as black¬ 
berries, with respect to size, color, taste, acid, sugar, and 
pectin content, and that these differences are recognized 
by growers, marketers, horticulturists, and Government 
agencies. 

The defendants deny the remaining allegations of Para¬ 
graph 11 of the Complaint. 

12. The defendants admit that wine produced from the 
boysenberry may not be labeled “blackberry wine” but 
must be labeled “boysenberry wine.” 

The defendants admit that the statute does not permit 
any change, modification, or amendment of the applicable 
regulations except after public notice and hearing as pre¬ 
scribed in Section 5(f) of the Federal Alcohol Administra¬ 
tion Act. 

The defendants deny the remaining allegations of Para¬ 
graph 12 of the Complaint. 

13. The defendants deny the allegations of the first sen¬ 
tence of Paragraph 13 of the Complaint. Further answer¬ 
ing this sentence, the defendants say that on March 25,1941 
the then Deputy Commissioner of Internal Revenue in 
charge of the Alcohol Tax Unit, Stewart Berkshire, advised 
the District Supervisor of said Unit at San Francisco, Cali¬ 
fornia that wine made from boysenberries would not be 
entitled to the designation “blackberry wine.” Copy of 
said letter is annexed hereto and made a part hereof as 
Exhibit 2. The defendants further say that the District 
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Supervisor of said Unit, by letter dated April 7, 1941, ad¬ 
vised a producer of blackberry wine, California G^rape 
Products Co., Ltd., that wine made from boysenberries 
would not be entitled to the designation “blackberry wine.” 
Copy of said letter is annexed hereto and made a part here¬ 
of as Exhibit 3. 

258 The defendants further say that on August 20, 
1948 the said Unit’s District Supervisor at Seattle, 
Washington advised another producer of blackberry wine, 
Honeywood Distilleries, Inc. of Salem, Oregon, that wine 
derived from boysenberries must be designated as “boy- 
senberry wine. ’ ’ 

The defendants say further that the plaintiff was not au¬ 
thorized to operate as a wine producer in California prior 
to December 16,1944; that the plaintiff first crushed berries 
for the production of wine during the month of June 1948; 
and that official forms filed by the plaintiff in 1948 with the 
Alcohol Tax Unit identified the berries used by the plaintiff 
in the making of wine as blackberries. 

With respect to the remaining allegations of Paragraph 
13 of the Complaint: The defendants admit that defendant 
Mealey advised the California Grape Products Company 
by telegram dated February 18, 1949 that wine made from 
boysenberries “may be labeled ‘blackberry wine’.” iThe 
defendants admit that H. M. Charlton, District Supervisor 
in charge of the Alcohol Tax Unit District Office at Seattle, 
Washington issued a circular dated May 11, 1949, copy of 
which is annexed to the Complaint as Exhibit I. The de¬ 
fendants deny the remaining allegations of Paragraph 13 
of the Complaint. 

14. The defendants admit that the quotation of a poittion 
of Section 5(e) of the Federal Alcohol Administration; Act 
in Paragraph 14 of the Complaint is substantially accurate. 

15. The defendants admit the allegations of the first sen¬ 
tence of Paragraph 15 of the Complaint and admit thafj the 
certificate of label approval annexed to the Complaint as 
Exhibit II was issued to the plaintiff on June 6,1949. Fur- 

i 
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ther answering, the defendants say that on August 1, 1949 
the defendants issued to the plaintiff two certificates of 
label approval, one for boysenberry wine, a photostatic 
copy of which is attached hereto and made a part hereof 
as Exhibit 4, and the second for blackberry wine, 
259 copy of which is annexed hereto and made a part 
hereof as Exhibit 5. The defendants further say 
that on May 4, 1950 there was issued to the plaintiff a cer¬ 
tificate of label approval for boysenberry wine, copy of 
which is annexed hereto and made a part hereof as Ex¬ 
hibit 6; and that on May 19, 1950 there was issued to the 
plaintiff a certificate of label approvel for blackberry wine, 
copy of which is annexed hereto and made a part hereof 
as Exhibit 7. 

With respect to the allegations of the second sentence of 
Paragraph 15 of the Complaint, the defendants admit that 
at the time the certificate of label approval attached to the 
Complaint as Exhibit II was issued, agents and employees 
of the Alcohol Tax Unit were aware that the plaintiff was 
producing wine from bovsenberries and may have affixed 
to such wine, labels bearing the designation “ blackberry 
wine” for which certificates of label approval had been 
issued to the plaintiff. 

With respect to the allegations of the third sentence of 
Paragraph 15 of the Complaint, the defendants admit that 
defendant Mealey was aware that certificates of label ap¬ 
proval for blackberry wine, including the certificate of label 
approval attached to the Complaint as Exhibit II, could be 
used by the plaintiff between February 18, 1949 and No¬ 
vember 30, 1949 in connection with the bottling, packaging, 
and labeling of wine produced from boysenberries. 

The defendants deny the remaining allegations of Para¬ 
graph 15 of the Complaint. 

16. The defendants do not have knowledge or informa¬ 
tion sufficient to form a belief with respect to the allega¬ 
tions of the first sentence of Paragraph 16 of the Com¬ 
plaint. 
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The defendants admit the allegations of the secon<ji sen¬ 
tence of Paragraph 16 of the Complaint except that} they 
deny that all of the plaintiff’s activities have been under 
the constant supervision of the defendant Mealey, his 
agents, assistants and employees. 

260 The defendants deny the allegations of the third 
sentence of Paragraph 16 of the Complaint. 

17. The defendants admit that defendant Mealey has ad¬ 
vised wine producers that wine produced from boys^nber- 
ries may not be labeled “blackberry wine.” The defen¬ 
dants admit that defendant Mealey wrote a letter tb the 
Wine Institute under date of November 30, 1949 (Exhibit 
1 to this Answer) advising that wines produced front boy- 
senberries may not be designated as blackberry wine, j The 
defendants admit that the said letter constitutes a reversal 
of the view of defendant Mealey expressed earlier in 1949; 
that the plaintiff and other blackberry wine producers are 
required to comply with and obey the Federal Alcohol Ad¬ 
ministration Act and the regulations issued thereunder, 
including “Regulations No. 4 Relating to Labeling and Ad¬ 
vertising of Wine”; and that failure of the plaintiff to com¬ 
ply with the statute and the regulations may result ip ad¬ 
ministrative and legal proceedings against them. 

The defendants deny the remaining allegations of Para¬ 
graph 17 of the Complaint. 

18. The defendants admit that the plaintiff has, since 
November 30, 1949, made representations to the defendant 
Mealey in a number of letters and in a number of confer¬ 
ences held by defendant Mealey and attended by the plain¬ 
tiff’s present counsel; and that in these representations the 
plaintiff urged that defendant Mealey not readhere tb his 
original view that wine made from boysenberries could not 
be labeled blackberry wine, and that in these representa¬ 
tions the plaintiff further urged that defendant Mealey 
should have held a hearing after public notice before he, 
on November 30, 1949, readhered to his said original view. 

The defendants admit that the plaintiff addressed i let- 
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ter to defendant Mealey on June 5, 1950, requesting that 
such a public hearing be held. The defendants admit that 
they have not held a public hearing on the question of 
whether wine made from boysenberries may be labeled 
blackberry wine. 

261 Further answering, the defendants say that de¬ 
fendant Mealey in the letter of November 30, 1949 
was merely indicating in an advisory manner the view of 
the Alcohol Tax Unit concerning the meaning of the ap¬ 
plicable regulation; that said belief was not and did not 
constitute an amendment or modification of the applicable 
regulations; and that the Federal Alcohol Administration 
Act and the Administrative Procedure Act (5 U.S.C.A. 
§1000, et seq.) do not require public notice and hearing in 
such circumstances. 

The defendants deny the remaining allegations of Para¬ 
graph 18 of the Complaint. 

19. The defendants deny the allegations of the first sen¬ 
tence of Paragraph 19 of the Complaint. 

The defendants are without knowledge or information 
sufficient to form a belief with respect to the allegations of 
he second sentence of Paragraph 19 of the Complaint. 

With respect to the third sentence of Paragraph 19 of 
die Complaint, the defendants admit that the plaintiff sub¬ 
mitted alleged samples of wines to defendant Mealey and 
requested him to have them analyzed. 

With respect to the fourth sentence of Paragraph 19 of 
the Complaint, the defendants admit that defendant Mealey 
has not had said samples analyzed. Further answering 
said fourth sentence, the defendants state that defendant 
Mealey has no knowledge except the plaintiff’s representa¬ 
tion with respect to the types of blackberries and other 
berries from which said samples were made into wine, and 
the process of wine making employed in producing said 
samples. Defendant Mealey has had the laboratory chem¬ 
ists of the Alcohol Tax Unit obtain samples of blackberries, 
Boysenberries, and other kinds of berries, and has had 
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wine made therefrom. Said wine, so made, has been ana¬ 
lyzed. The analyses demonstrate that wine jmade 
262 from boysenberries is different from wine made 
from blackberries in taste, aroma, color, acidity, 
mineral content, ash content, etc. 

The defendants deny the remaining allegations of jPara- 
graph 19 of the Complaint. 

20. The defendants admit that the quotation of excerpts 
from the applicable section of the statute is substantially 
accurate. The defendants deny the remaining allegations 
of Paragraph 20 of the Complaint. 

21. Defendants admit that the quotation of Subsection 
(e) of Class 5 of the regulations is substantially accurate. 
The defendants deny the remaining allegations of Para¬ 
graph 21 of the Complaint. 

Further answering the Complaint, the defendants say: 

To the knowledge of the Alcohol Tax Unit, wine wa$ pro¬ 
duced from boysenberries in only negligible quantities 
from the date of the enactment of the Federal AlcohoJ Ad¬ 
ministration Act in 1935 until 1949. Such wine as' was 
produced from boysenberries during said period of time 
was not lawfully labeled as blackberry wine. Considera¬ 
tion was given in 1941 by the Alcohol Tax Unit to a request 
that wine made from boysenberries be labeled blackberry 
wine. The Deputy Commissioner then in charge of ; said 
Unit expressed the Unit’s opinion that this type of labeling 
was not permitted by the applicable regulations (see Ex¬ 
hibit 2 to this Answer). On August 20, 1948, in a fetter 
written by the Unit to a wine producer, Honeywood Dis¬ 
tilleries, Inc., this view was adhered to. In 1949 a request 
was again made to the Unit that the Unit adopt the jview 
that the regulations permitted wine made from boysehber- 
ries to be labeled blackberry wine. Defendant Mealey as 
Deputy Commissioner in charge of administering thb Act 
reconsidered the question of such labeling and advised the 
wine producing trade on February 18, 1949 that it wafe the 


Unit’s then current view that the regulations 
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263 mitted wine made from boysenberries to be labeled 
blackberry wine. Subsequently, for the first time to 
the Unit’s knowledge, wine was produced from boysen¬ 
berries in any appreciable quantity. Defendant Mealey 
subsequent to February 18,1949 received evidence and rep¬ 
resentations which indicated that the labeling of boysen- 
berry wine as blackberry wine was inaccurate and mislead¬ 
ing to the consumer. Thereupon defendant Mealey caused 
a further investigation to be made. The results of this in¬ 
vestigation demonstrated clearly that the labeling of boy- 
senberry wine as blackberry wine was inaccurate, misrep- 
resentative, deceptive and misleading to the consumer in 
that there was found to be a marked dissimilarity between 
the blackberry and the boysenberry as a berry and between 
the wine made from blackberries and the wine made from 
boysenberries, both as to identity and as to quality, and 
further in that the consumer regards boysenberries and 
blackberries as different kinds of fruit. Consequently, on 
November 30,1949 defendant Mealey readhered to the orig¬ 
inal view that the applicable regulations prohibited the 
labeling of boysenberry wine as blackberry wine. 


Herbert A. Bergson 
Assistant Attorney Gen¬ 
eral 

Herbert Borkland 
Special Assistant to the 
Attorney General 

Stafford R. Orady 
Assistant United States 
Attorney 


John J. Donnelly, Jr. 
Special Assistant to the 
Attorney General 

Wallace A. Russell 
Attorney , Alcohol Tax Di¬ 
vision (Office of the Chief 
Counsel) Bureau of In¬ 
ternal Revenue 


Attorneys for the Defendants 
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EXHIBIT 1 TO ANSWER j 

Advisory Memorandum for the Alcohol Tax Unit 
AT :BP :RO J j 

November 30, 194[9 

Wine Institute, 

National Press Building, 

Washington 4, D. C. 

Gentlemen: 

Reference is made to your letter of October 27,194^, and 
enclosures, with regard to the use of certain varieties of 
the blackberry family, such as boysenberries and young- 
berries, in the production of Blackberry Wine. 

You may recall that in response to representation^ that 
the boysenberry was a variety of blackberry, the Bureau, 
in February of this year, indicated that it would not object 
to the use of that berry in the production of Blackberry 
Wine. Subsequent thereto a number of requests w ete re¬ 
ceived to review the matter, both from persons desiring to 
use other varieties of the blackberry family, such as ypung- 
berries and loganberries, and from those desiring a re¬ 
scission of the position taken by the Bureau with respect 
to the use of boysenberries. 

We have undertaken a comprehensive study of numerous 
authoritative works on the subject, including Farmers’ 
Bulletin No. 1995 of the United States Department of Agri¬ 
culture; Circular 80 of the College of Agriculture of the 
University of California; an article on the Occurrenpe of 
Citric and Isocitric Acid in Blackberries and Dewberry 
Hybrids (Volume 67, No. 7, Journal of Agricultural Re¬ 
search) ; and the regulations of the Food and Drug Ad¬ 
ministration (S.R.A., F.D.C. 2, Rev. 1), governing the label¬ 
ing of jams, jellies, and preserves made from fruits and 
berries, Encyclopedia Britannica; Webster’s New Inter- 
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national Unabridged Dictionary; and Funk & Wagnalls 
New Standard Dictionary. Consideration was also given 
to a resolution adopted on October 17, 1949, at a meeting 
of the principal berry wine producers of the United States 
at San Francisco; to a report of Peter J. Valaer on the 
Use of Blackberries, Boysenberries, and Loganberries in 
Wine Making; to a study on a similar topic, submitted by 
Mr. Frank M. Ludwick; to the views of certain North Pa¬ 
cific Coast berry wine producers; and to commercial label¬ 
ing practices in connection with the packaging and market¬ 
ing of frozen and canned berries in the United States. 

On the basis of the evidence before us, it must be con¬ 
ceded that, from a horticultural standpoint, boysenberries, 
youngberries, and loganberries, as well as their related 
varieties, such as phenomenal, nectar, and ross, are va¬ 
rieties of the blackberry. However, consideration should 
be given to the fact that boysenberries, youngberries, and 
loganberries, as well as their related varieties, differ from 
each other and from berries commonly identified as black¬ 
berries, with respect to size, color, taste, acid, sugar, and 
pectin content, and that these differences are recognized 
by growers, marketers, horticulturists, and Government 
agencies. 

266 For example, Section 403 of the Food, Drug, and 
Cosmetic Act (which is applicable to the labeling of 
all packaged foods introduced into interstate commerce— 
not excluding alcoholic beverages) considers a food, for 
which a standard of identity has been prescribed, to be mis¬ 
branded if its label bears a collective name, rather than a 
specific name. The Food and Drug Administration, in pre¬ 
scribing standards of identity under that law for preserves, 
jams, jellies, etc., requires products derived from a single 
fruit, such a blackberry, boysenberry, loganberry, or young- 
berry, to bear labels disclosing the specific name of that 
single fruit, rather than the collective name “Blackberry”. 
As a further example, the Cold Storage Reports of the 
United States Department of Agriculture, as well as pub- 
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lished price listings of food brokers and wholesale distrib¬ 
utors, distinguish between berries commonly marketed as 
blackberries and dewberries, on the one-hand, and logan¬ 
berries, youngberries, and boysenberries, on the other. 

In view of the generally accepted distinctions drawn be¬ 
tween these varieties, and considering the labeling require¬ 
ments of the Food and Drug Administration with regard 
to jams, jellies, and preserves, it would appear highly in¬ 
consistent and contrary to the best interests of tfye con¬ 
suming public to hold otherwise, with respect to the label¬ 
ing of wine produced from such fruits. 

I am accordingly of the opinion that, under the [provi¬ 
sions of Section 21, Class 5(e) of Regulations No. 4, Relat¬ 
ing to Labeling and Advertising of Wine, any wine labeled 
as “Blackberry Wine” should be derived, in whole, from 
one or more of the varieties of berries commonly identified 
for commercial purposes as “blackberries” and “dewber¬ 
ries” (This would not include the wild Pacific Coast dew¬ 
berry, sometimes known as the loganberry). This category 
would include, but would not be limited, to the following 
varieties: 

Gardena j 

Himalaya 
Kittatinny 
Kosmo 
Lawton 
Lucretia 
Macatawa 
Mayes 

Mountain Blackberry 
Nanticoke 
Olympic 
Texas Early 
Thornless Austin 

In view of the foregoing, and considering the require¬ 
ments of Section 21, Class 5(e) of Regulations No. j4, Re- 


Advance 

Alfred 

Black Diamond 
Blowers 
Bowen 
Brainard 

Burbank Thornless 
Corny Thornless 
Crandall 
Early Harvest 
Eldorado 
Evergreen 


! 
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lating to Labeling and Advertising of Wine, a wine derived, 
in whole, from boysenberries should be labeled “Boysen- 
berry Wine”, and a wine derived from boysenberries and 
blackberries should be designated “Berry Wine”, followed 
by a truthful and adequate statement of composition dis¬ 
closing the varieties of berries employed, and the relative 
percentages of each should there be a predominance of one 
variety over the other. 

267 The Bureau will not object to the continued label¬ 
ing, as “Blackberry”, of wine heretofore produced 
from boysenberries or from blackberries. However, any 
winemaker desiring to continue producing wine from boy¬ 
senberries or from boysenberries and blackberries will be 
required to label all such new production in the manner in¬ 
dicated above. 

Very truly yours. 

Carroll E. Mealey, 

Deputy Commissioner. 
elc 
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COPY 

EXHIBIT 2 TO ANSWER 


AT :BP :ALL 


Mar 25 1941 


District Supervisor 
San Francisco, California 

Receipt is acknowledged of your letter dated March 11, 
1941 (P:P:gls), reporting California Grape Products Com¬ 
pany, 55 New Montgomery Street, San Francisco, Califor¬ 
nia, has filed notice that wine will be made from grapes and 
blackberries, whereas such wine will be made from grapes, 
boysenberries and youngberries. You have enclosed copy 
of California Agricultural Extension Service Circular 80, 
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relative to Bush Berry Culture in California, and requested 
advice as to whether wine made from boysenberries, logan¬ 
berries or youngberries may be labeled “Blackberry 
Wine.” 

The circular referred to deals with the culture ofj berry 
bushes and, from that standpoint, has placed boysenberries, 
loganberries and youngberries in the same classification 
with blackberries. Although references to the berries in 
question as boysen blackberries, logan blackberries and 
young blackberries indicate that they might be considered 
as varieties of blackberries, and the circular referred to 
so classifies these berries with respect to their origin and 
method of growing, it is the Bureau’s information that 
there are substantial differences in the characteristics of 
each of these varieties and also that, in the trade, they are 
recognized as different varieties and are distinguished by 
their separate names. It is the opinion of the Bureau that 
wine made from boysenberries, loganberries or youijigber- 
ries would not be entitled to the designation “Blackberry 
Wine.” 

/s/ Stewart Berkshire 

Deputy Commissioner 
ak 
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EXHIBIT 3 TO ANSWER 

April 7, 1941 

P :P :GLS 

California Grape Products Co. Ltd., 

Cor. Brush and Briggs Sts. 

Ukiah, California 

Sirs: 

File: California Grape Products Co. 
Ltd., B.W. 2235, 

Ukiah, California 

Re: Designation of berries. 

Further reference is made to the matter of designation 
of certain berries you use in the manufacture of wine. A 
copy of Circular 80 of December 1933, Revised May, 1937, 
entitled “Bush Berry Culture in California” which you 
furnished this office, was transmitted to the Bureau for 
review and advice as to whether wine made from the boy- 
senberry, loganberry or youngberry may be labeled “Black¬ 
berry Wine”. 

This office is now in receipt of a reply which states that 
although references to the berries in question as boysen 
blackberries, logan blackberries and young blackberries 
indicate that they might be considered as varieties of black¬ 
berries and the circular referred to so classifies these ber¬ 
ries with respect to their origin and method of growing, it 
is the Bureau’s information that there are substantial dif¬ 
ferences in the characteristics of each of these varieties 
(sic) and also that, in the trade, they are recognized as dif¬ 
ferent varieties and are distinguished by their separate 
names. It is the opinion of the Bureau that wine made 
from boysenberries, loganberries or youngberries would 
not be entitled to the designation “Blackberry Wine.” 
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You will please be guided by the above instruction^. 

Any reply in connection with the above should refer to 
the symbols P :P :GLS, the above indicated file and dhte. 

Respectfully, 

J. H. Maloney 
District Supervisor 

g!s | 

cc to Insp Div 
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EXCERPTS FROM EXHIBIT i TO ANSWEfe 

I 

CERTIFICATE OF LABEL APPROVAL UNDER THE FEDERAL ALCOHOL 

ADMINISTRATION ACT 

i 

Gibson Wine Company 
Elk Grove, California 

Pursuant to your application dated July 25, 1949j, this 
Certificate of Label Approval is hereby issued, subject to 
the conditions and qualifications, if any, stated on the re¬ 
verse hereof, to cover products the containers of which bear 
a set of labels identical with the set affixed to the reverse 
hereof, identified as— 

Brand name Gibson’s 

Class and type California Boysenberry Wine 

and, in addition, to cover products the containers of which 
bear sets of labels which differ from the set affixed to the 
reverse hereof by reason of (1) a change in the proportion¬ 
ate size of the labels, (2) a statement of different net con¬ 
tents, (3) a change in the statements appearing oh the 
* ‘Government label,” if any, used as a part of such sets, 
(4) a change in the name and address of the person respon¬ 
sible for the importation, (5) a change in the vintagej date 
for wine, (6) a statement of a different age, or (7) a State¬ 
ment of a different proof for whiskey, brandy, rum, op gin, 
domestically bottled. 


This certificate shall not operate to relieve any person 
from liability for any violation of the Federal Alcohol Ad¬ 
ministration Act or regulations issued thereunder, and shall 
cover the identified products and authorize their removal 
from the plant where bottled or packed, or from customs 
custody, for introduction in commerce, only if the packag¬ 
ing, marking, branding, and labeling and size and fill of the 
containers of such products comply with such act and reg¬ 
ulations, and only if the contents of such containers con¬ 
form to the statements and representations made thereon. 
Date Aug 1 - 1949 

(Signed) Carroll E. Mealey 

Deputy Commissioner. 


mjk mailed to wine institute 
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LABELS MUST BE AFFIXED BELOW 

i 
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Order Granting Motion for Leave to Intervene. 

This cause was heard on application of Honeywood Dis¬ 
tilleries, Inc., Meiers Wine Cellars, Inc. and Pomrtierelle 
Company, for leave to intervene as parties defendant here¬ 
in, and the Court having considered the arguments of coun¬ 
sel and being advised in the premises, it is 
Ordered, that the Honeywood Distilleries, Inc., ^leiers 
Wine Cellars, Inc. and Pommerelle Company be and they 
are hereby granted leave to intervene herein as parties de¬ 
fendant. 

James R. Kirkland. 

* * * • * * * • #!# 

I 

287 Filed Jul 24 1950 

Answer of Honeywood Distilleries, Inc., Meiers jWine 
Cellars, Inc., and Pommerelle Company, Intervenor- 

Defendants. I 

I 

For their answer to the complaint herein, said interyenor- 
defendants hereby state: 

1. (a) Honeywood Distilleries, Inc. is a corporation duly 
organized under the laws of the State of Oregon and hav¬ 
ing its principal place of business in Salem in said (State 
of Oregon; 

(b) Meiers Wine Cellars, Inc. is a corporation duly or¬ 
ganized under the laws of the State of Ohio, and having its 
principal place of business in Cincinnati in said State of 
Ohio; 

(c) Pommerelle Company is a partnership duly estab¬ 
lished under the laws of the State of Washington, and hav¬ 
ing its principal place of business in Seattle in said Stdte of 

Washington. 

288 Further answering said intervenor-defendants 
aver and deny as follows: 

1. Admit the allegations of Paragraph 1 of the Com¬ 
plaint ; 
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2. Admit that John W. Snyder is the Secretary of the 
Treasury of the United States, and a citizen of the United 
States, and deny knowledge or information sufficient to 
form a belief as to his residence. The other allegations of 
Paragraph 2 of the Complaint state conclusions of law 
which do not require an answer. 

3. Admit that George W. Schoeneman is the Commis¬ 
sioner of Internal Revenue and a citizen of the United 
States and deny knowledge or information sufficient to 
form a belief as to his residence. The other allegations of 
Paragraph 3 of the Complaint state conclusions of law 
which do not require an answer. 

4. Admit that Carroll E. Mealev is a Deputy Commis¬ 
sioner of Internal Revenue and a citizen of the United 
States and deny knowledge or information sufficient to 
form a belief as to his residence. The other allegations of 
Paragraph 3 of the Complaint state conclusions of law 
which do not require an answer. 

5. Deny knowledge or information sufficient to form a 
belief as to the allegations in the last sentence of Para¬ 
graph 5 of the Complaint. Deny that the Certificates of 
Label Approval issued to plaintiff authorize the produc¬ 
tion, packaging, labelling, selling, and delivering in inter¬ 
state commerce as blackberry wine of wine produced from 
bovsenberries, that the boysenberry is a variety or kind of 
blackberry within the applicable statute and regulations, 
and that the suit arises under the Constitution and Laws 
of the United States. Admit the allegations of said Para¬ 
graph 5 as to the purpose for which this action is brought. 

6. Admit the allegations of Paragraph 6 of the 
289 Complaint and say that the regulations as originally 
approved in 1935 have been amended. 

7. Admit the allegations of the first sentence of Para¬ 
graph 7 of the Complaint. Deny the other allegations of 
said Paragraph 7, and say that the language quoted in 


47 


! 

i 

i 

I 

I 

i 


said Paragraph was inserted in the Regulations tly an 
amendment effective February 25, 1939. 

8. Deny knowledge or information sufficient to form a 
belief as to plaintiff’s construction of the Regulation. Deny 
the allegation in Paragraph 8 of the Complaint as to the 
construction of the Regulations by “numerous other pro¬ 
ducers of blackberry wine”. 

Admit the allegations of the second sentence of Para¬ 
graph 8 of the Complaint. 

Admit that the varietal names of blackberries are seldom 
used in the trade to define the character of wine, but say 
that it is not the practice and custom of the trade to desig¬ 
nate as blackberry wine, wine produced from bo^sen- 
berries, loganberries, or youngberries. 

9. The allegations of Paragraph 9 of the Complaint are 
conclusions of fact or of law which do not require an 
answer. 

Further answering said Paragraph 9, say that the word 
“kind” in said Regulations must be construed to inform 
and protect the consumer, and that consumers do not re¬ 
gard boysenberries as “blackberries”. 

10. The allegations of Paragraph 10 of the Complaint 
state conclusions of law which do not require an answer; 
and the intervenor-defendants deny that as a matter of 
law the matters pleaded in said Paragraph support the 
plaintiff’s interpretation. 

11. Admit that defendant Mealey on November 30, l£)49, 
addressed a letter to the Wine Institute, a cop^ of 

290 which is annexed to the answer of the principal! de¬ 
fendants as Exhibit 1. Deny that as a mattef of 
law said letter or the statements therein “support” plain¬ 
tiff’s interpretation. 

I 

12. Admit that wine produced from boysenberries ipay 
not be labelled “blackberry wine”, but must be labelled 
“boysenberry wine”, and that Section 5 (f) of the Fed- 

j 
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eral Alcohol Administration Act requires public notice and 
opportunity for hearing for change, modification, or 
amendment of the Regulations. Deny the other allegations 
of Paragraph 12 of the Complaint. 

13. Deny the allegations of the first sentence of Para¬ 
graph 13 of the Complaint. Deny knowledge or informa¬ 
tion sufficient to form a belief as to the other allegations 
of said Paragraph 13, and say that the allegations of said 
Paragraph do not support the said interpretation of the 
Regulation by the plaintiff or support plaintiff’s conten¬ 
tions as matters of law. Admit the facts of the specific 
letters, copies of which are annexed as exhibits to the Com¬ 
plaint and to the answer of the principal defendants. 

14. Admit the allegations of Paragraph 14 of the Com¬ 
plaint. 

15. Deny knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 15 of the Com¬ 
plaint. 

16. Deny knowledge or information sufficient to form a 
belief to the allegations of Paragraph 16 of the Complaint. 

17. Deny knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 17 of the Com¬ 
plaint, except that the intervenor-defendants say that 
since wfine from boysenberries was first put on the market 
in any substantial quantity, the uniform official interpre¬ 
tation of the Regulation as understood by them has been, 

except for a brief period in 1949, that such wine 
291 must be designated as “boysenberry wine” and not 
as “blackberry wine”. 

18. Deny knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 18 of the Com¬ 
plaint. 

19. Deny the allegations of the first sentence of Para¬ 
graph 19 of the Complaint, and deny knowledge or infor- 
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mation sufficient to form a belief as to the other allegations 
of said Paragraph. 

20. Admit that the quotations from the statute in par¬ 
agraph 20 of the Complaint are substantially accurate, 
and deny the other allegations of said Paragraph. 

21. Admit that the quotation from the Regulation? in 
Paragraph 21 of the Complaint are substantially accurate, 
and deny the other allegations of said Paragraph. 

! 

Further answering the complaint, the intervenor- 
defendants say: 

22. Each of them is engaged in producing, bottling, pack¬ 
aging, selling and shipping in interstate commerce and in 
accordance with the provisions of said Act and Regulations 
“blackberry wine” made from blackberries and not from 
boysenberries. To permit the plaintiff, or any other, to 
produce, bottle, package, sell or ship in interstate com¬ 
merce as “blackberry wine ,, wine made from boy?en- 
berries would deceive the consuming public and the custo¬ 
mers of the intervenor-defendants, all to their great and 
irreparable damage, and would constitute unfair compe¬ 
tition with them. 

23. The said Act and Regulations do not permit jthe 
bottling, packaging, selling, or shipping in interstate com¬ 
merce as “blackberry wine” of wine made from boy^en- 
berries. 

24. The boysenberry is a “sport” or “freak” among 
berry fruits, and has been grown, marketed, shipped ^nd 
processed commercially since 1934 or 1935. Boysenberries, 
from their first introduction into commercial channels 

were known, designated and sold as a separate and 
292 distinct type of berry for which a separate standard 
of identity was prescribed, which distinctive iden¬ 
tity is boysenberry and not blackberry. 

25. Growers, sellers and processors of boysenberries,! as 
shown by their commercial listings, list, sell and ship bby- 
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senberries under their separate and distinctive name of 
boysenberries, and not as blackberries. The consuming 
public generally know and purchase boysenberries as a 
separate and distinctive fruit with a designation of their 
own, and would not accept blackberries in place of boysen¬ 
berries. 

26. Regulations No. 4, relating to labeling and adver¬ 
tising of wine as interpreted by the Alcohol Tax Unit, with 
respect to labeling wine made from boysenberries, is con¬ 
sistent and identical with the interpretation of said Regu¬ 
lations No. 4 as it applies to loganberries and young- 
berries. To permit the interpretation sought by the plain¬ 
tiff would enable the growers, shippers and processors of 
loganberry and youngberry to also use the designation 
blackberry. The present interpretation of Regulation 4 by 
the Alcohol Tax Unit is the same interpretation as has 
been consistently adopted by the Alcohol Tax Unit from 
the time Regulation 4 was first written to the present time, 
except for a short interval of time between February 18 
and November 30, 1949. 

27. “Regulations No. 4, Relating to the Labeling and 
Advertising of Wine” has been in its present form since 
1939. If the letter of defendant Mealey of November 30, 
1949 (Exhibit 1, Answer) was a change in the regulation 
and invalid as made without formal notice and hearing re¬ 
quired by the Act, then the change of position of the 
Alcohol Tax Unit made in February, 1949, and announced 
in the Circular of May 11, 1949, a copy of which is an¬ 
nexed to the Complaint (Exhibit 1) was likewise a change 

in the regulation, and invalid as made without statu- 
293 tory notice and hearing. Except for the period of 

February 18 to Nov. 30, 1949, the Alcohol Tax 
Unit has consistently interpreted said regulation as pro¬ 
hibiting the labeling and shipping as blackberry wine of 
wine made from boysenberries, youngberries and logan¬ 
berries. 
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28. The United States Department of Agriculture, in 
its Cold Storage Reports, listing frozen fruits in storage, 
lists boysenberries together with loganberries and young- 
berries in a class separate and distinct from blackberries. 
The Food and Drug Administration of the Federal Secur¬ 
ity Agency, in prescribing standards of identity undtr the 
law for preserves, jams, jellies, etc., requires products 
made from a single fruit to bear labels disclosing the spe¬ 
cific name of that single fruit, and in the case of products 
made from boysenberries, requires that they be labeled 
“Boysenberry.” 

Wherefore, said intervenor-defendants pray: 

1. That no injunction, preliminary or permanent, be 
granted the plaintiff; 

2. That the Complaint be dismissed; 

3. That the Court grant such other or further relief to 
the intervenor-defendants as it may find meet and proper. 

/s/ Theodore Jaffe 
Theodore: Jaffe 

/s/ Manuel J. Davis 
Manuel J. Davis 
Attorneys for Intervenox- 
Defendmts 
428 Barr Building 
910 17th Street, N. W. 
Washington, D. C. 

• • • * * # * * •!# 

294 Filed Jul 31 1950 | 

Order Granting Preliminary Injunction. 

This cause having come on to be heard on the plaintiff’s 
motion for a preliminary injunction, and the Court having 
heard argument of counsel in open court on July 27 and 31, 
1950, and having considered the complaint, the answer, the 
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answer of the intervenors-defendants, the defendants’ 
points and authorities and affidavits in opposition to the 
plaintiff’s motion for a preliminary injunction, the points 
and authorities of the intervenors-defendants in opposition 
to the plaintiff’s motion for a preliminary injunction, the 
plaintiff’s supplemental and reply points and authorities, 
the plaintiff’s affidavit in support of its motion for a pre¬ 
liminary injunction, and the Court being fully advised in 
the premises, it is by the Court this 31st day of July 1950, 

Found that 

1. The plaintiff is a wine producer holding a basic permit 
under the Federal Alcohol Administration Act; 

2. The plaintiff holds valid and outstanding certificates 
of label approval for blackberry wine and for boysenberry 

wine; 

295 3. The plaintiff has on hand a quantity of boy sen- 

berries and of wine made therefrom which it desires 
to label and market as blackberry wine in interstate com¬ 
merce; 

4. The defendant Mealey, as the Deputy Commissioner 
of Internal Revenue charged with the duty and responsi¬ 
bility of administering the Federal Alcohol Administra¬ 
tion Act and regulations thereunder, adhered to the view 
between February 18, 1949 and November 30, 1949 that 
wine made from boysenberries could under the law and reg¬ 
ulations be labeled blackberry wine; and 

5. The plaintiff may suffer irreparable injutry in the 
event that it is not permitted to label wine on hand made 
from boysenberries as blackberry wine, pending the final 
determination of this cause. 

Now, Therefore, It is by the Court ordered: 

That the defendants individually and in their official ca¬ 
pacities, their agents, assistants, deputies and employees, 
and all persons acting and assuming to act under their di¬ 
rection, be and they are hereby enjoined and restrained, 
pending the final determination of this cause, from prevent¬ 
ing the plaintiff from labeling under valid certificates of 
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label approval wine made from boysenberries now oijt hand 
in the plaintiff’s distillery at Elk Grove, California, as 
blackberry wine; and 

It Is Further Ordered that the plaintiff as a condition to 
the issuance of this preliminary injunction not be required 
to give security; and I 

It Is Further Ordered that this cause be set down for a 
final hearing on the merits and on the plaintiff’s prayrer for 
a permanent injunction on the 7th day of August, 19^0. 

James R. Kirkland 
Judge. 

I 
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Defendants’ Exhibits in Evidence. 

! 

Dfts’ Pits’ Companion 
Ex. No. Ex. Noj. 

The Act 

Regulations No. 4 
November 30,1949 Letter 
Food & Drug Regulation for 
Jams, Jellies and Preserves 

Agri.—Farmers Bulletin 1995 
pp. n, 4, 7, 17, 24, 33, 34 
Bush Berry Culture in Calif. 

Circular 80 pp. 3, 5, 6, 8, 9, 13, 

14, 18, 20, 26, 31, 32, 33, 34, 38, 

39, 48, 51, 52, 53, 55 
Citric and Isocitric Acid 
pp. 301, 302, 303 
Encyclopedia Brittanica 
Webster’s Dictionary (1933) 
n’s Ex. 3 

(1949) 

(1949) 

Funk & Wagnalls, 1939 

1942 


5 

6 


1A (Finding; 5 
# 4) onty 


6A 

6B 

7 

7A 
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Dfts’ Pits’ Companion 
Ex. No. Ex. No. 


Letter of Wine Institute, 8 

dated October 27,1949 
October 17, 1949, Resolution 8A 

of Wine Producers 

Valaer Report 9 

Ludwick Study 10 


Commercial Labeling Practices in Connection with Packag¬ 
ing and Marketing of Frozen and Canned Berries 

A. Trade Listings 


Natl. Ass. of Frozen Food Packers, 

1948, dated Apr. 49 11 

Apr. 50 11A 

Northwest Canners Assn. 12 

6/1/49 13 

Henry Brock & Co. Price Lists, 

7/6/49 13A 

Price List of S. S. Pierce Co. 14 
298 Smucker’s Price Lists, 

1/16/50 15 

2/ 6/50 15A 

“Quick Frozen Foods” Publ., 
pp. 88, 90 Feb. ’50 16 

May ’50 16A 

Excerpts From Food & Drug 
Frozen Food Hearings 17 

B. Govt . Publications Relating to Marketing & Labeling 

Cold Storage Report, Dept. Agr., 

7/1/50 17A 

7/1/49 17B 

Tentative Stds. D.A. 18 

“Agricultural Prices” 18A 

Instructions on Processing for 
Community Frozen Food locker 
plants 19 


55 


i 


i 


i 

j 



Dfts’ Pits’ Compani 
Ex. No. Ex. No. 

Freezing Farm Foods (Miss.) 
Freezing Foods for Home Use 

20 

i 

(Minn.) 

C. Seed Catalogues 

21 

! 

Loose Picture Leaf of Berries 
Harrison Brothers Nurseries, 

22 

J 

j 

Berlin, Md. 

23 

Knott’s Catalogue 

24 

Knott’s Berry Farm Story 

25 

Beatrice Nursery (Neb.) 

26 

Barr’s Nursery (Penna.) 

27 

Westhauser Nursery (Mich.) 

28 

Buntings’ (Dela.) 

29 

Carlton Nursery (Ore.) 

30 

Armstrong’s Nursery (Calif.) 

31 

Armstrong’s Planting Guide 

31A 

Burgess (Mich.) 

32 

Bountiful Ridge Nurseries (Md.) 

33 

Gould’s (Mich.) 

34 

Hallawell (Calif.) 

35 

Baldwin (Mich.) 

36 

i 

299 Fruitland (Ga.) 

37 

Bolgiano’s (D. C.) 

38 

i 

State Monopoly Letters 

39 

Gibson Statistics 

40 

Certificates of Label Approval 
Exs. 3 thru 7 to Answer 

41 


42 


43 


44 


45 

3/25/41 Letter to Trade (Ex. 2 to 
Answer) 

4/7/41 Letter to Trade (Ex. 3 to 

46 

Answer) 

47 


i 
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Valaer Nov. 1945 

Dfts’ Pits’ Companion 

Ex. No. Ex. No. 

48 

i 

4 . 

Inventory Certificate of Gibson 

49 

j 

Western Frozen Food Report 

50 


Sample of Boysenberries 

51 


Sample of Blackberries 

52 

J 

Ex. 1 to Complaint (Seattle Letter) 

53 

*1 

The Chemistry & Technology of 

Food Products—ed. by M. B. 

Jacobs (excerpt) 

54 

! * 

The Structure and Composition of 

Foods—Win ton (Excerpts) 

55 


Samples of Fresh Boysenberries 


1 

grown in San Joaquin Valley, 

Calif. 

56 


Sample of Wild Blackberry 

57 


Jar “Patriot’ * Brand Boysenberry < 

Preserves 

58 


Jar “Patriot” Brand Blackberry 

Preserves 

59 

t 

Small Can “Premier” Brand 

Canned Blackberries 

60 

i J 

Label for “Premier” Brand 

Canned Boysenberries 

60A 

- 

Jar “Del Monte” Brand Boysen¬ 



berries 

61 


300 Small Can “Monarch” 

Brand Blackberries 

62 

*■ 

Small Can “Monarch” Brand j 

Boysenberries 

62A 


Small Can “Monarch” Brand 


: 

Loganberries 

62B 

> 

Small Can “White Rose” Brand J 

Boysenberries 

63 

< 1 

Large Can “Cellu” Brand Black- \ 

berries 

64 

* 


57 


i 
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Dfts’ Pits’ Companion 
Ex. No. Ex. No. 

Large Can “Cellu” Brand Boysen- 
berries 64A 

Test Recipe No. 1443, Revised 65 

Test Recipe No. 1442 66 

Luncheon Menu, Aug. 7, 1950 67 

Luncheon Menu, Aug. 3,1950 68 

Calpak Annual, Sept. 1949 
California Packing Corporation 69 

Biddle National Price Digest 70 

Price List, Irving S. Subishnick 71 

Price List Carpel Frozen Foods 72 

Sample of Wine produced in De¬ 
fendants’ Laboratory (Alcohol 
Tax Unit) from Blackberries 
grown in Washington State 73 

Sample of Wine produced in De¬ 
fendants’ Laboratory (Alcohol 
Tax Unit) from Boysenberries 
grown in the San Joaquin Valley 74 

Specimen Advertisement for Gib¬ 
son’s “Old Briar” Blackberry 
Wine 75 

• • * * • • • * * | • 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2688-50. 

Gibson Wine Company, Inc., Plaintiff 

v. 

John W. Snyder, Secretary of the Treasury of the United 
States 

George J. Schoeneman, Commissioner of Internal Revenue 
of the United States 


i 

I 
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Carroll E. Mealey, Deputy Commissioner of Internal Rev¬ 
enue of the United States, Defendants 

Honeywood Distilleries, Inc., Meiers Wine Cellars, Inc., 
and Pommerelle Company, Intervenor-Defendants 

Memorandum Opinion. 

The plaintiff corporation has been making wine from 
bovsenberries and labeling it blackberry wine. Under the 
Federal Alcohol Administration Act it is unlawful to sell 
wine in interstate commerce unless labeled according to 
regulations duly promulgated by the Deputy Commissioner 
of Internal Revenue of the United States. 1 This case arises 
under such a regulation reading in part: 

Fruit wine derived wholly (except for sugar, water, or 
added alcohol) from one kind of fruit shall be designated 
by the word “wine” qualified by the name of such fruit, 
e.g. “Peach wine”, “blackberry wine.” 2 

For about ten months in 1949 the Deputy Commissioner 
interpreted this regulation as permitting boysenberry wine 
to be labeled blackberry wine on the ground that 
302 horticulturally a boysenberry is a variety of black¬ 
berry. Previously for some years he had entertained 
the contrary view that boysenberry wine must be labeled 
boysenberry. On November 30, 1949, he reverted to his 
original view and interpreted the regulation to mean that 
boysenberry wine must be labeled boysenberry, not black¬ 
berry. The plaintiff contends that the interpretation of 
November 30, 1949, amounts to a change in the regulation 
so as to require a labeling by specie instead of by kind 
and that this constitutes denial of due process to plaintiff 
since no public notice of such change and no opportunity 
for a hearing thereon were given as required by the Act. 3 
Plaintiff seeks injunctive relief. 

i 27 U. S. C. A. Sections 201 to 212. 

3 Regulations No. 4 relating to Labeling and Advertising of wine, Sec. 21, 
Class 5 (e). 

3 27 U. S. C. A. Sec. 205 (f). 
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Blackberries are a widely known fruit. Boysenberries 
are not. They were first introduced to the public in jl934. 
A boysenberry has been defined as “a hybrid plant ob¬ 
tained by crossing the blackberry, raspberry and logan¬ 
berry, also, its edible fruit, resembling the raspberry in 
taste.” The scientific classification of the boysenberry in 
the blackberry family instead of the raspberry family is 
based on the fact that the core remains in the berry Vhen 
it is picked instead of remaining on the vine. Blackberries 
differ from boysenberries in physical appearance and chem¬ 
ical composition. The boysenberry is much larger thah the 
blackberry. About 60 average boysenberries fill a bhsket 
as compared to 150 of the largest cultivated blackberries. 
There is more acid, sugar, pectin and solid content ip the 
boysenberry than in the blackberry. The predominating 
acid in boysenberries is citric while in blackberries it is 
isocitric acid. The boysenberries are red to reddish black 
in color and their juice has more coloring than blackberry 
juice. Boysenberry wine is more tart than blackberry yfine, 
and has a raspberry flavor. 

303 As a general rule courts will construe the details 
of an Act in conformity with its dominating general 
purpose, will read text in the light of context and wifi in¬ 
terpret the text so far as the meaning of the words fairly 
permits so as to carry out in particular cases the generally 
expressed legislative policy. Securities and Exchange 
Commission v. C. M. Joiner Leasing Corporation et all 320 
U. S. 344, 350. The Federal Alcohol Administration Act 
and the Regulations relating to labeling and advertising 
of wine are clearly for the protection of the consumer. 
Their purpose is to enable purchasers to buy wine for what 
it really is. The Act charges the Deputy Commissioner 
with the enforcement of the labeling regulations so ais to 
prevent “deception of the consumer” and to prevent state¬ 
ments “likely to mislead the consumer” as well as to “pro¬ 
vide the consumer with adequate information as to the 
identity and quality” of wine. 4 


I 

i 


i 


4 27 TJ. S. C. A. Sec. 205 (f). 
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From a scientific viewpoint, a boysenberry is a member 
of the blackberry family just as a leopard belongs to the 
cat family. But in the common language of the people, 
boysenberries and blackberries are different kinds of fruit 
just as cats and leopards are different kinds of animals. 
Boysenberries either in their natural or canned or frozen 
state are sold as boysenberries, and the term blackberries 
is not applied to them. Likewise blackberries are sold as 
blackberries. Blackberries are native to nearly all sections 
of the country and blackberry wine is one of the best known 
household wines. The exhibits in this case include a sam¬ 
ple of blackberry wine and one of boysenberry wine. There 
are differences in appearance and taste. When a consumer 
buys wine labeled blackberry he expects and is entitled to 
get blackberry wine. He has a right to proper labeling. 
It has been held that the consumer is entitled to protection 
against a substitute product even when it is equally 

304 wholesome or even better than the original product. 
United States v. 95 Barrels of Vinegar, 265 U. S. 438, 

443. Federal Security Administrator v. Quaker Oats Co., 
318 U. S. 218. 

The Court finds that the Deputy Commissioner’s inter¬ 
pretation of November 30, 1949, is in accord with the Act 
and the regulation. The preliminary injunction issued 
herein will be dissolved and the permanent injunction 
sought will be denied. 

Burnita Shelton Matthews 
Judge 

305 Filed Dec 28 1950 

Findings of Fact and Conclusions of Law. 

Findings of Fact 

Upon consideration of the entire record, the Court hav¬ 
ing finally heard this cause on the merits, and the briefs 
of the parties, the Court makes the following findings of 
fact: 


i 

i 
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1. The Court has jurisdiction of the subject matter! and 
of the parties. 

2. “Regulations No. 4 Relating to Labeling and Adver¬ 
tising of Wine”, were issued under Section 5(e) of the 
Federal Alcohol Administration Act (27 U.S.C.A. Sections 
201, et seq., sometimes referred herein to as “the Ajct”) 
and have been in effect during all times involved in this 
controversy. These regulations are clearly for the j pro¬ 
tection of the consumer. The provision of these regula¬ 
tions which is directly involved in this proceeding is the 
first sentence of Section 21, Class 5(e), thereof, which rieads 

as follows: 

306 “Fruit wine derived wholly (except for shgar, 
water, or added alcohol) from one kind of fruit feliall 
be designated by the word “wine” qualified by the pame 
of such fruit, e.g., “peach wine,” “blackberry wine.” 

(This is sometimes referred to herein as “the Regula¬ 
tion.”) 

3. Section 5(e) of the Act is a consumer statute, specifi¬ 
cally designed to guarantee to consumers accurate, truth¬ 
ful and informative labeling of alcoholic beverages, includ¬ 
ing wine. 

4. The Deputy Commissioner of Internal Revenue Iwho 
is charged with the duty and responsibility of enforcing 
the Act and regulations has always interpreted the Regu¬ 
lation to mean that wine made from boysenberries mayj not 
be labeled “blackberry wine,” with the exception of a pe¬ 
riod of some 10 months in 1949. 

5. In February 1949 the Deputy Commissioner (Defen¬ 
dant Mealey) interpreted the Regulation to mean that ^ine 
made from boysenberries could be labeled “blackberry 
wine” and such interpretation was based solely upon! the 
horticultural classification of boysenberries as a variety of 
blackberries. 

6. On November 30, 1949 the Deputy Commissioner of 
Internal Revenue in charge of the Alcohol Tax Unit (De¬ 
fendant Mealey) interpreted the Regulation to mean tyat 
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wine made from boysenberries could not be labeled “black¬ 
berry wine.” This interpretation was not based upon the 
narrow question of the horticultural classification of the 
boysenberry as a variety of blackberry, but on the broader 
basis of the understanding of consumers that the boysen¬ 
berry is a different kind of fruit from the blackberry. 
(Dfts. Ex. 1) 

7. Said interpretation was made to the Wine Institute in 
response to a written request from the Wine Institute for 
an interpretation of the Regulation. (Dfts. Ex. 1) 
307 8. Said interpretation was circulated as an “Ad¬ 

visory Memorandum for the Alcohol Tax Unit” of 
the Bureau of Internal Revenue. (Dfts. Ex. 1) 

9. The boysenberry is a relatively new fruit, having been 
first introduced to the public in 1934. (Dfts. Ex. 3, p. 18; 
Pit. Companion Ex. 1) 

10. The boysenberry has been defined as “a hybrid plant 
obtained by crossing the blackberry, raspberry and logan¬ 
berry, also, its edible fruit, resembling the raspberry in 
taste.” (Dfts. Ex. 7A) 

11. The scientific classification of the boysenberry in the 
blackberry family instead of in the raspberry family is 
based on the fact that the core remains in the berry when 
it is picked instead of remaining on the bush. (Dfts. Ex. 7, 
54, 55) 

12. Blackberries differ from boysenberries in physical 
appearance, chemical composition, and taste. (R. 89-90, 
158-160; Dfts. Ex. 4; Dfts. Ex. 9, p. 4; Dfts. Ex. 6A, 6B 
and 7A; R, 138, 223, 192, 161-162; Dfts. Ex. 51 and 52.) 

13. The differences between blackberries and boysen¬ 
berries follow all the way through the juice into wine made 
from each of these berries. (R. 184) 

14. Wine made from boysenberries is different in ap¬ 
pearance and taste from wine made from blackberries. 
Boysenberry wine is more tart than blackberry wine and 
has a raspberry flavor. (Dfts. Ex. 73 and 74; R. 122, 158, 
160, 162, 172, 173, 181, 192, 194, 217-218, 226.) 
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15. In the common language of the people, and to the 
consumer, boysenberries and blackberries are different 

kinds of fruit. Boysenberries, whether in theiif nat- 

308 ural, canned or frozen state, are sold as boysepber- 
ries, and the term blackberries is not applied to them. 

Likewise blackberries are sold as blackberries. (Dftsj. Ex. 
11 through 38, inclusive, 50, 58 through 72, inclusive; testi¬ 
mony of witnesses Whitmore, Levine, Ryan, and Valaer) 

16. Blackberry wine is one of the best known household 
wines. (Dfts. Ex. 48) 

17. Probably no kind of commercial wine that has ever 
been made in this country, has been so badly stretched, so 
often adulterated, artificially colored, imitation flavored, 
and generally rectified as has been blackberry wine. (£>fts. 
Ex. 48) 

18. During all times involved in this cause the plaintiff 
has had in its possession valid and outstanding certificates 
of label approval issued by the Alcohol Tax Unit of the 
Bureau of Internal Revenue for both blackberry winei and 
boysenberry wine. (Dfts. Exs. 41 through 45 inclusive) 

19. The plaintiff company has engaged in the business of 
making wine at its California winery since 1944 (R. 110), 
and produced wines, other than boysenberry wine, in ’such 
large quantities that in 1948 and 1949 it used 23 million 
pounds of grapes and in addition substantial quantities of 
loganberries, apricots and peaches for wine making. > (R. 
86-87) Berry wine is a small item in the plaintiff’s pro¬ 
duction of wine. (R. 87) 

20. On December 31, 1949 the plaintiff company certified 
to a total wine inventory of 723,731 gallons of which Only 
66,005.6 gallons w T as reported as blackberry wine. (Dfts. 
Ex. 40; R. 86-87) 

21. The plaintiff company did not commence making 
either boysenberry wine or blackberry wine until June 3j948. 

(R. 48-49) * 

309 22. All of the wine which the plaintiff has mjade, 
labeled, and sold as blackberry wine, the plaintiff 


i 

! 
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made from boysenberries and not from blackberries. (R. 
49) 

23. The plaintiff company delayed any endeavor to sell 
boysenberry wine under the boysenberry label until Janu¬ 
ary 1950. The plaintiff company was successful in selling 
boysenberry wine under the boysenberry label in Califor¬ 
nia, Texas, Nebraska, Kentucky, Oregon, New Mexico, Ari¬ 
zona and Kansas. (R. 93-94) 

24. The plaintiff received repeat orders for boysenberry 
wine under the boysenberry label from accounts in the 
State of Oregon. (R. 125-126) 

25. There has been for many years a large established 
market for “blackberry wine” labeled as such. (Dfts. Ex. 
48) 

26. The consumers who buy “blackberry wine” expect 
and are entitled to get wine made from blackberries; the 
consumers have a right to proper labeling. The labeling of 
wine made from boysenberries as “blackberry wine” is 
misleading and deceptive to consumers. 

Conclusions of Law 

1. The sale or other introduction of wine in interstate 
commerce is unlawful unless the wine is labeled according 
to regulations duly promulgated by the Deputy Commis¬ 
sioner of Internal Revenue of the United States, and unless 
such labeling is authorized by certificates of label approval 
issued by said Deputy Commissioner. 

2. The plaintiff had in its possession at all times involved 
in this case, valid and outstanding certificates of label 
approval for both boysenberry wine and blackberry wine. 

3. The interpretation of the Regulation made by 
310 the Deputy Commissioner (Defendant Mealey) on 
November 30, 1949 was merely the exercise of the 
interpretative function on his part, and did not involve in 
any manner the exercise of legislative or adjudicative func¬ 
tions. 


I 

4. Neither the Federal Alcohol Administration Act (27 
U.S.C.A. Sec. 201, et seq.) nor the Administrative Proce¬ 
dure Act (5 U.S.C.A. Sec. 1000, et seq.) required tha^; the 
Deputy Commissioner (defendant Mealey) afford notice 
and opportunity for hearing before he interpreted the Reg¬ 
ulation on November 30, 1949. 

5. The interpretation of defendant Mealey on November 
30, 1949 to the effect that under the Regulation wine rtiade 
from boysenberries must be labeled “boysenberry wine” 
and not “blackberry wine” was correct and was in accord 
with the Act and the Regulation. 

6. The boysenberry is a different kind of fruit fron^ the 
blackberry. 

7. The labeling of wine made from boysenberries as 
“blackberry wine” has been and would be misleading, inac¬ 
curate, and deceptive, and would fail to provide the eoij* 
sumer with adequate information as to the identity and 
quality of the wine. 

8. The plaintiff has not been denied due process of taw. 

9. The plaintiff has not been injured by the interpreta¬ 
tion of the Regulation on November 30,1949 by the Deputy 
Commissioner (defendant Mealey). 

10. Judgment should be entered for the Defendants, land 
the complaint should be dismissed. 

Buknita Shelton Matthews; 

Judge 

i 

* * * * • • * • • • 

! 

311 Filed Dec 28 1950 j 

Order Dissolving Preliminary Injunction. 

This cause having come on to be heard on the complaint, 
the answer, the answer of the intervenors-defendants, and 
after a final trial on the merits, and the Court having ren¬ 
dered a memorandum opinion on December 14,1950, it is by 
the Court this 27th day of December 1950, 
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Ordered that the preliminary injunction entered in this 
cause on July 31, 1950, enjoining the defendants be, and it 
hereby is, dissolved. 

Burnita Shelton Matthews 
Judge 

• ••••••••• 

312 Filed Dec 28 1950 

Judgment. 

This cause having come on to be heard on the complaint, 
the answer, and the answer of the intervenors-defendants 
and after final trial on the merits, and the Court having 
considered the briefs of the parties, it is by the Court this 
28th day of December 1950, 

Adjudged, Ordered and Decreed, that Judgment be, and 
it hereby is, entered for the Defendants; that the Plaintiff’s 
prayer for a permanent injunction be, and it hereby is, de¬ 
nied ; and that the complaint be, and it hereby is, dismissed. 

Burnita Shelton Matthews 
Judge 

313 Filed Jan 11 1951 

Notice of Appeal. 

Notice is hereby given this 11th day of January, 1951, 
that Gibson Wine Company, Inc., hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 28th 
day of December, 1950 in favor of John W. Snyder, Secre¬ 
tary of the Treasury of the United States; George J. 
Schoeneman, Commissioner of Internal Revenue of the 
United States; Carroll E. Mealey, Deputy Commissioner of 
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Internal Revenue of the United States against said Gibson 
Wine Company, Inc. 

Fbank M. Ltjdwiok 
John E. O’Neil 
Attorneys for 

Gibson Wine Company, Inc.! 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

i 

1 Washington, D. C., 

Monday, August 7, 1950 

The above-entitled cause came on for hearing before Hon¬ 
orable Burnita Shelton Matthews at 2:05 p.m. 


44 Dale Mills was called as a witness by and on behalf 
of the plaintiff, and having been first duly sworn, was 

examined and testified as follows: 

45 Direct Examination 

By Mr. O’Neill: I 

i 

Q. State your full name for the record. A. Dale R. Mills. 
Q. Mr. Mills, what is your business, occupation ? A. Pro¬ 
duction manager at the Gibson Wine Company, Elk Grove, 
California. 

Q. And how long have you occupied that position? 

A little over two years. 

Q. You are the production manager for the plaintiff com¬ 
pany? A. Yes. 

Mr. Davis: May we get his qualifications as to his tiile? 
The Witness: Production manager. 

By Mr. O’Neill: 

Q. Mr. Mills, would you please give us a resume of your 
experience in the wine business, and your educational quali¬ 
fications in that regard, starting perhaps with your college 







education, if any? A. I am a graduate of the University 
of Washington. My degree is in bacteriology. The special 
field was industrial fermentations. I engaged in consider¬ 
able research on the production of fruit and berry wines at 
the University of Washington, and subsequently 

46 was employed in California in the production of 
wine. 

In 1939 I was employed as chief chemist for the Oregon 
Liquor Control Commission in the State of Oregon. 

Q. When did you graduate from the University of Wash¬ 
ington ? A. In 1937. 

Q. It was two years thereafter before you went with the 
Oregon Liquor Commission? A. Yes, sir. 

Q. What positions did you occupy before that? A. As 
chemist in berry wineries in Washington and in two grape 
wineries in California. 

Q. Luring that entire time, you were producing berry 
wines? A. No, not through the entire time. Part of the 
time I was solely producing grape wines. 

Q. But you did have some berry wine experience? A. 
Yes. 

Q. Now, you have mentioned that you went with the 
Oregon Liquor Commission. What was your position there 
starting in 1939? A. Chief chemist. 

Q. What were your duties as chief chemist? A. To 
analyze wines produced in the State of Oregon and wines 
imported into the State of Oregon to determine that 

47 they conformed to the regulations then in existence. 

Q. Did you have anything to do in that regard 
with berry wines? A. The principal part of my work in 
Oregon was with berry wines. 

Q. Oregon, incidentally, is quite a berry wine producing 
state, isn’t it? A. Yes, that is correct. 

Q. How long did you remain with the Oregon Liquor Con¬ 
trol Commission? A. I was with the Liquor Control Com¬ 
mission until 1944. 

Q. And then what did you do ? A. I accepted a position 
with a California grape wine producer. 
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Q. For how long did you occupy that position? A. For 
slightly over a year. 

Q. Will you give the name of the company? A. Italian 
Swiss Colony. 

Q. Then in 1945 was it you left that company? A.j That 
is correct. 

Q. What was your next occupation? A. I accepted a 
position as general manager of the Fresno Winery in 
Fresno. 

i 

48 Q. Fresno, California? A. Correct. 

Q. And how long did you remain in that position? 
A. About two years. 

Q. Until about 1947? A. 1946. 

Q. And then will you tell us where you went? A. Then 
I was production manager for B. Krivar Wines Corpora¬ 
tion in Fresno. 

Q. Did you remain with them until you went witl^ Gib¬ 
son Wine Company? A. Yes. 

Q. When did you go with Gibson Wine Company? A. 
In May of 1948. 

Q. When did the Gibson Wine Company comment^ bus¬ 
iness in the production of blackberry wine? A. In June; 
that is, the beginning was in June of 1948. 

Q. In other words, the production of blackberry wines 
by the Gibson Company was simultaneous with yout* em¬ 
ployment with the company? A. Yes. 

Q. You have been with the company ever since a^ pro¬ 
duction manager of those wines? A. Yos. 

49 Q. I suppose of all wines? A. Yes sir. 

Q. Would you tell us, please, approximately how 
many blackberries you used in 1948 and 1949. A. In 1948 
we used in the neighborhood of 175 tons of blackberries. 

Q. And in 1949? A. I do not recall the exact figure. I 
will estimate it was in the neighborhood of 150 tons. 

Q. In other words, you purchased and used a very sub¬ 
stantial quantity of blackberries? A. Very substantial 

Mr. Davis: One hundred seventy-five, and 150 tans? 
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The Witness: As I recall, yes. 

By Mr. O’Neill: 

Q. And in 1950, this year, have you purchased other 
blackberries? A. Yes. 

Q. About how many did you purchase this year? A. 
About 370 tons. 

Q. Are these berries, these blackberries that you pur¬ 
chased in 1948, ’49 and ’50, the boysen variety of black¬ 
berry? A. Yes, they are. 

Q. Who did you purchase them from? A. From the 
Fresno Berry Growers Association. 


50 By Mr. O’Neill: 

Q. Did you have any reason to believe, Mr. Mills, that 
you had no right, under the law at any time to use these 
boysen berries in producing blackberry wine? A. No. 

Q. Did you, during 1948, or early 1949, ever receive any 
letter or instruction from the defendants in this suit, or 
their subordinate field officers to the effect that you could 
not use these berries? A. No. 

• ••••••••• 

51 By Mr. O’Neill: 

Q. Did there ever come to your attention at any time 
in 1948 or early 1949 any circular or ruling or published 
regulation in which boysenberries, or boysen-blackberries 
was referred to, emanating from these defendants, or their 
subordinates? A. Yes. 

Q. You did receive such circular? A. In 1949 I did. 

Q. Calling your attention specifically to June, 1949, June 
13, do you recall what occurred on that date? A. Yes. 

Q. Will you tell the Court what did occur? A. We were 
visited by inspectors who had already visited the suppliers 
of our berries and ascertained from them the varieties that 
were supplied to us, and the inspectors told me that they 
were there for the purpose of detaining our entire inven¬ 
tory of the wines which we labeled “blackberry wine,” and 
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which were made from the berries I had purchased from 
our supplier, the Fresno Berry Growers Association. 

Q. Did they detain such wine at that time? A. No^ they 
did not. 

i 

• * • # • • # # # j • 

53 By Mr. O’Neill: 

i 

i 

Q. Do you know that the inspectors received a telephone 
call at your plant? A. I do. 

Q. Do you know where that telephone call came from? 
A. I do. 

Q. Did the inspectors tell you? A. Yes. 

Q. Who did they say the telephone call came front? A. 
From the San Francisco office of the Alcohol Tax Dnit. 

Q. Did they tell you the substance of the telephone call? 
A. They did. 

Q. Will you relate it? A. The telephone call, as record¬ 
ed by our secretary for their convenience stated that Mealey 
had ruled—it was not in those words—that it had been de¬ 
cided that boysenherries could properly be used in th$ pro¬ 
duction of blackberry wine, and it was a copy, supposedly, 
of a telegram dated February 18. 

Q. And thereupon the inspectors did not pla<je the 

54 detention upon the wine? A. That is correct.; 

Q. Did they leave your plant at that time!? A. 
Yes, they did. 

Q. Now, from June 13, 1949, and for some time there¬ 
after, did you have any instruction or letter or Ruling 
from the defendants or their subordinates to the effecjt that 
you could not use these boy sen-blackberries to make black¬ 
berry wine? A. No, I did not. Of course, that yrould 
depend on how long a period you mean thereafter.: 

Q. Say until around December 1, 1949. A. I received 
no instructions not to label the wine as blackberry.! 

• • • # • • • • * • 

By Mr. O’Neill: j 

; 

Q. From June 13 to around December 1, 1949, did you 

continue to produce blackberry wine from boysen black- 

| 

| 

i 

i 

i 


! 

I 
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berries without interference from the defendants? A. 
Yes. 

55 Q. And how did you label all this wine that you 
produced up through all of this period? A. As 

blackberry wine. 

Q. Did you have certificates of label approval from the 
Alcohol Tax Unit for Blackberry wine? A. Yes. 

Q. What occurred on or about December 1, 1949, in re¬ 
gard to this matter? A. Sometime after December 1, I 
received a copy of a ruling issued by Deputy Commission¬ 
er Mealey, which was addressed to the Wine Institute, and 
which outlined the conditions under which wfines could be 
labeled “blackberry”; that is, in regard to what berries 
could be used, and the specific instruction that boysen- 
berry could not. 

Q. How did this letter come to your attention? A. My 
first copy was received from one of the members of the 
industry who transmitted a copy. 

Q. Who w r as the member of the industry that sent it to 
you? A. Mr. Sonneman of Meiers Wine Cellars. 

Q. One of the intervenors in this suit? A. Yes. 

Q. Thereafter did you receive a confirmation of this in¬ 
formation from the defendants, or their subordinates? A. 
Yes. 

56 Q. I show you a letter dated January 10, 1950, 
and ask you if you can identify it. It is addressed 

to Gibson Wine Company. A. Yes. This is the letter I 
received from the Alcohol Tax Unit. 

Q. Was that the first notification you received from the 
Alcohol Tax Unit with respect to the effect that you could 
not label this product as “blackberry wine”? A. Yes. 
#••#•••##• 

Q. Now, this letter, Mr. Mills, stated that you might 
no longer market this product as blackberry wine, but ex¬ 
tended permission for you to label as “blackberry wine” 
the wine on hand; is that correct? A. Yes. 
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57 Q. And did you continue thereafter, with reispect 
to stock of wine on hand, to sell it as blackberry 

wine? A. I did. 

Q. And for how long a period thereafter did yoi^ con¬ 
tinue to do that? A. I am still doing it. 

Q. With respect to the wine produced before that date? 
A. That is correct. 

Q. Did you at any time thereafter seek permission to 
produce more wine or label other wines as “blackberry 
wine,” produced from boy sen blackberries? A. Ye si 
Q. Will you relate the circumstances of that, please j? A. 
At the time of the ruling, which prohibited the use of 
the boysen variety of blackberry in the production of 
blackberry wine, we owned approximately 40 tons of ber¬ 
ries which were purchased by us during the harvest season, 
and placed in cold storage pending their use for the; pro¬ 
duction of blackberry wine. 

On taking this up with the Alcohol Tax Unit, permis¬ 
sion was extended to use the fruit as long as I could estab¬ 
lish that it was purchased in good faith prior to the rilling 
which is now being questioned, and we subsequently 

58 produced blackberry wine from it. 

Q. Do you label such production as blackberry 
wine? A. I did in my forms. The wine has not been Isold 
as yet. 

Q. You still have that wine on hand? A. That is correct. 
Q. Now, during all of the time that you were engaged in 
this production, including the date into 1950 upon Which 
you received this permission from the defendants, did! you 
ever receive from the defendants any order to show cjause 
why your certificates of label approval should be revoked? 
A. No. 

* • * * • # * # #|* 

Q. Did you, prior to this letter dated January 10, 1950, 
from District Supervisor Maloney saying you could j not 
call this “blackberry,” receive previous thereto any such 
similar notification? A. No. 

* • • * * * • • * • 

i 

i 

i 

i 

i 
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59 By Mr. (Weill: 

Q. When you received these communications to the 
effect that you might no longer label your boysen black¬ 
berry wine as “blackberry wine,” what did you then do? 
A. Well, we had taken some action prior to any written 
evidences that there was a question about the varietal nam¬ 
ing of blackberry wine. That was following the inspection 
when the officers were there, apparently, for the purpose 
of seizing our inventory. 

Q. That was on June 13, 1949? A. Yes. We applied for 
label approval for variety of wine to be called “boysen- 
berry wine.” 

**•*•••*•• 

61 By Mr. O’Neill: 

Q. Will you relate to the Court when you first started 
using these certificates for boysenberry wine labeled as 
such? A. In January of 1950. 

Q. By using them, I mean when did you first start sell¬ 
ing in interstate commerce, or labeling a product as boy¬ 
senberry wine? A. January, 1950. 

Q. Will you relate, please, the efforts that you made to 
sell this product as boysenberry wine? 

WThen we decided to include a varietal berry wine, in 
addition to the varietal berry wine in our line, we announc¬ 
ed this to our sales force, and to our accounts that were 
in existence at the time. We convinced them that 

62 they should at least take the sample order and ex¬ 
periment with it on the market. The same circum¬ 
stance existed with all of our already-established whole¬ 
salers, and was pursued with any new accounts which were 
obtained after January. 

Q. Did your efforts to introduce this wine to the trade 
meet with success? A. Yes. In one way, the wholesalers 
agreed to take sample orders, but they later failed to re- 
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order on the ground that there was no demand for thfrt as 
a varietal wine. 

Q. How much of this wine did you sell as boysenberry 
wine in January, the first month you introduced it? A. I 
would not endeavor to say from memory. It was hot a 
very significant amount. But, I do recall it was the! best 
month that we had. 

Q. Did the business thereafter drop substantially below 
January, 1950? A. On boysenberry? 

Q. Yes. A. Oh, yes. 

Q. Did you encounter any difficulty in introducing, this 
boysenberry wine into any particular states or markets? 
A. Part of my territory for representation of the company 
is Washington and Oregon, the states, and in Wash- 

63 ington the Chairman of the Commission told me| that 
he would be unable to list any fruit or berry wine 

that we produced, if the same wine was capable of being 
produced in their state. 

Q. Is Washington a so-called monopoly state? A. Jt is. 
Q. Where they handle this wine through state stores? 
A. Yes. 

Q. Was this the Chairman of the Liquor Commission 
you spoke to? A. Yes. 

# • • * * • * # * | * 

64 By Mr. O’Neill: 

I 

Q. Will you relate the reason the Chairman of the Wiash- 
ington Liquor Commission gave you for not permitting the 
sale of your wine in that state? A. Before I do that, and 
perhaps to satisfy the defense, the refusal of our wine!was 
a blanket refusal of any berry wine; and the grounds T^ere 
stated to me that if he listed a berry wine produced out¬ 
side the State of Washington, one of the intervenors, whose 
company is established in Seattle— 

Q. (interposing) Will you name the party? A. ijom- 
merelle Wine Company. 

—would immediately raise considerable— 

I 

# * • • * • • • # | * 


65 Upon the conclusion of my conference with the 
Chairman, I left the Liquor Commission offices in 

the sincere belief that he would be unable to list our wines 
because the same wines were produced in the State of 
Washington. 

By Mr. O’Neill: 

Q. He told you that in substances? A. That is what I 
understood. 

Q. Will you relate what effort you made in the other 
state to introduce this wine as boysenherry? A. In the 
State of Oregon I called on the Purchasing Department of 
the Liquor Control Commission and discussed the possi¬ 
bilities of listing our berry wines and our grape 

66 wines. The Purchasing Department • • * refused 
to accept the application for berry wines on the 

grounds that those same wines were produced in Oregon, 
and the Liquor Commission would not he able to list them. 
#•**#•#### 

67 By Mr. O’Neill: 

Q. With respect to boysenherry wine, or wine labeled as 
such, Mr. Mills, do you know of any other company that 
has offered to the public any wine labeled “boysenherry 
wine,” except Gibson Wine Company? A. I do not. 

Q. Do you know that no other company has offered such 
wine? A. No, I do not know that, either. 

The Court: Do you know whether there is any company 
that is producing boysenherry wine and labeling it “black¬ 
berry wine”? 

The Witness: No, I do not know that. 

By Mr. O’Neill: 

Q. Do you have any information with respect to what 
the consumer understanding is as to your product, boysen¬ 
herry wine? A. May I reconsider the question you asked? 
I just thought of a company. 

The Court: Yes. 
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The Witness: It happened to be involved in a similar 
controversy sometime ago. The California Grape Products 
Company was making a product, which was a mixture of 
blackberry and grape wine, and so labeled. That, I jam 
certain, was made from boysenberry; that is, the black¬ 
berry portion. 

68 By Mr. O’Neill: j 

Q. Aside from the efforts that you made to introduce 
your products in Washington and Oregon, will you tell us 
briefly what other efforts were made, generally, to sell this 
as boysenberry wine? A. The wine was submitted, sam¬ 
ples were submitted to the Utah Liquor Control Comrpis- 
sion, and our eastern company purchased reasonable quan¬ 
tities for introductory purposes in the State of Ohio and 
others in the territory they covered. We have salesmeh in 
other states than those mentioned; namely, Nebraska, Kan¬ 
sas, and they have placed small orders for distribution in 
those areas. 

Q. So far as you know, Mr. Mills, your company is ithe 
only one that has offered to the public any boysenberry 
wine, as such? A. Yes. 

Q. So that if any consumer understandings have been 
created as to what it is, they have been created by the Gj-ib- 
son Company; is that correct? A. I presume so. 

Q. And your efforts to sell the product, you say, are hot 
meeting with success? A. That is true. 

Q. Do you know why they are not meeting with success ? 
Have you investigated that? A. Yes. We naturally 

69 endeavored to determine why the wines did not jre- 
peat as did the other varieties, and were informed 

that the people did not recognize it as a type of wine. j 

Q. You have had extensive experience, I believe, in the 
production of blackberry wines from bovsen variety as well 
as other varieties? A. Yes. 

Q. Based upon your education and experience in the 
trade, as related to the Court, is it your opinion that a 
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boysen-blackberry is a different kind of fruit from other 
blackberries ? 

By Mr. O’Neill: 

Q. Will you state your opinion, Mr. Mills as to whether 
a boysen variety of blackberry is a different kind of fruit 
from other varieties of blackberries? A. It is my opinion 
that the boysen variety is not a different kind of fruit. 

Q. Upon what do you base that opinion? A. Prin- 

70 cipally on the authorities that I have consulted, whom 
I would normally accept. It is in the literature. And 

partially on the ground that the variations that exist be¬ 
tween boysen variety and the numerous other varieties of 
blackberries—Let’s see. What I mean to imply or state is 
that the boysen variety does not differ any more widely 
from the Himalaya than the Himalaya variety differs from 
the Evergreen variety. There are many other varieties 
that I understand are acceptable for the use of wine mak¬ 
ers to make blackberry wine which show very wide diver¬ 
gence. 

The Court: How does the selling price of blackberries 
compare with boysenberries ? 

The Witness: That is usually regional. In California 
where there is a limited production of the Himalaya va¬ 
riety, the Himalaya demands a better price than boysen- 
berry; but in Washington and Oregon, where the circum¬ 
stance is reversed, the price structure is reversed also. 

By Mr. O’Neill: 

Q. Will you describe the differences, Mr. Mills, as to ap¬ 
pearance between the boysenberries and the other varie¬ 
ties of blackberry, and any other differences that there may 
be in the composition of the berry, or the wines produced 
from it? A. The boysen variety is very similar to 

71 the Olympic variety. I personally am unable to tell 
them apart. 
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Q. The Olympic variety of blackberry is listed, it is not, 
in Plaintiff’s Exhibit No. 7, a letter from the defendants 
stating that it is permissible to use the Olympic variety in 
making blackberry wine, so labeled? A. That is correct. 

Q. Would you describe to the Court the appearance of 
an Olympic blackberry in comparison to a boysen-black- 
berry? A. The appearance is almost identical. Th^ ap¬ 
pearance of all fruit varies with the maturity at the time 
of harvesting. When picked at the same degree of ma¬ 
turity, it is impossible for me to determine whether X have 
Olympic berries or boysenberries. 

Q. Where are the Olympic berries grown? A. There is 
practically a non-existent quantity in California. The prin¬ 
cipal growth is in the Puyallop Valley in the State of Wash¬ 
ington. 

Q. Have you, in the course of your experience, bought 
any of those berries, or used them in wine production? A. 
When I was in my last year in college, we conducted a yery 
intensive research for the purpose of stimulating; the 
72 use of agricultural products. It was a program Sup¬ 
ported by the Federal and State Governments. We 
produced wine from various segregated varieties of black¬ 
berries in order to determine which wines would be I the 
most successfully marketed, and which would guide jthe 
growers in the production of fruit to be used in wine¬ 
making. 

The Olympic berry, in a published report, was found to 
produce the best of all the berry wines that we made. I do 
not know whether that answers your question or not. 

Q. I asked you if you had bought any of those berries 
and made any wine from those berries. A. No. They have 
never been available to me in commercial quantities. I jdid 
endeavor, just this spring, to purchase a sample quantity 
of 30 pounds, to make experimental wines, in our winery in 
California. 

i 

Q. Where did you make an attempt to buy them? From 
whom? A. Through food wholesalers or brokers in Los 
Angeles, San Francisco, Seattle, and Portland. 


i 
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Q. And with what success, or with what result? A. In 
all instances, excepting one, I was advised by correspond¬ 
ence that Olympic berries were not available. In the one 
instance where Olympic berries were known to be grown in 
Washington, the jobber told me that Olympic berries 

73 were always packed with the boysen, so that I would 
be unable to buy a sample quantity of Olympic ber¬ 
ries for use in production of varietal wine. 

Q. Now, with respect to some of these other permitted 
blackberry varieties, are you familiar with the Himalaya 
variety blackberry? A. Yes, I am. 

Q. Where is that grown and used? A. The Himalaya is 
principally grown in the State of Oregon at the present 
time. 

Q. And is being used in making blackberry wine, to your 
knowledge? A. I have not used it myself. I know that 
purchases have been made by wineries of the Himalaya. 

Q. How about the Evergreen variety blackberry? Are 
you familiar with that? A. I am. 

Q. Have you ever made wine from these particular va¬ 
rieties of berry? A. Yes, I have made them commercially 
and experimentally, both. 

Q. Would you relate the result of your experiments with 
these berries in relationship to your experience with the 
boysen variety blackberry? A. Yes. 

74 This spring I also produced experimental wines 
that were made from berries packed as varietals; 

specifically that was Himalaya and Evergreen. They would 
come in separately, and the wines tasted and analyzed fol¬ 
lowing the production. 

Prior to production, we made what we consider the nec¬ 
essary analysis of the fruit to determine if differences ex¬ 
isted which would have a marked effect on the quality. We 
found that the Evergreen was of greater difference with 
respect to the color and the total acid, in comparison with 
Himalaya than we found existed between Himalaya and 
boysen. The wines produced also revealed that the Hima- 



laya and the boysen were more similar than the Evergjreen 
and the Himalaya. 

I specifically selected those because they could be ob¬ 
tained as 100 percent berries of that variety; and, of course, 
to compare the products that would accrue from 100 per¬ 
cent productions of the three. 

Q. The berries, however—Would you explain their char¬ 
acteristics in relation to appearance? A. The appearance 
is quite similar. 

Q. The appearance of the Himalaya and the Evergreen 
and the boysen? A. Yes. Again, the Himalaya andj the 
boysen seem to be more similar than the Evergreen and the 
Himalaya. 

75 Q. In respect to color? A. Color, and their shape 
and size. 

Q. As well as chemical compositions? A. That is right. 

Q. You are familiar, because of your daily handling of 
blackberries, boysenberries, with the differences between 
the normal boysenberry and the other varieties, are lyou 
not? A. I do not know just what you mean by that ques¬ 
tion—other varieties of blackberries? 

Q. I wonder if you would look at the boxes of berries 
that the Court has been shown here by the defendants, and 
make any observation in respect to their appearance that 
might occur to you. A. I think I could tell that this saihple 
is to represent boysenberries. This is the one with thej red 
colored fruit. The fruit that I purchase and regularly 
receive in large tonnage is never as red as that, because 
it is more mature. The juice that it yields is very (Jark 
colored juice and the berries themselves are dark colojred. 
I never have seen the commercial packing or harvesting of 
berries of this size of the other varieties that I am familiar 
with, such as the Himalaya and Evergreen. I do not know 
what variety this is. It is apparently one we do not! en¬ 
counter on the West Coast. At first I thought 

76 it was a wild blackberry, but it does not have the 
color characteristics of wild blackberries. 
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Cross Examination 
By Mr. Donnelly: 

Q. Mr. Mills, are yon aware that J. C. DeShazo, Para¬ 
mount Winery, Portland, Oregon, applied and was issued a 
certificate of label approval for Oregon boysenberry wine? 
A. No. 

Q. Then, that is a company of which you have no knowl¬ 
edge? A. No. I knew the company some years ago. 

77 When was this application made? 

Q. This application was made and approved in 
September, 1939. A. That is prior to my employment with 
the Liquor Commission. I knew the company. I do not 
recall their products. 

Q. Do you have any knowledge of the bottling and la¬ 
beling of boysenberry wine in Arkansas by Matt Snyder, 
Altus, Arkansas, as “Arkansas Boysenberry Wine”? A. 
No, I do not. 

Q. And have you any knowledge of the labeling and bot¬ 
tling in Arkansas of “Natural Boysenberry Wine,” by 
Charles E. Wagner, Subiaco, Arkansas? A. No, I do not. 

Q. And do you have any knowledge of the bottling and 
labeling in Arkansas of “Arkansas Boysenberry Wine,” 
under the brand name “Dutch Mill Brand,” at West Fork, 
Arkansas ? A. No. 

Q. That was by Ben Harold Van Gundz. 

Now, Mr. Mills, on Monday of last week, or rather Tues¬ 
day of last week, and Wednesday of this past week, you 
went over your inventory of wines on hand with inspectors 
of the Alcohol Tax Unit, did you not? A. That is cor¬ 
rect. 

78 Q. And at the conclusion of that inventory taking, 
is it not a fact that yourself and Elwood Stewart, 

attorney in fact, together with the two inspectors, signed 
a certification of inventory dated August 1, 1950? A. Yes, 
we did. 


I 
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Q. I hand you a paper marked for identification as de¬ 
fendant’s Exhibit No. 49. Is that the certification winch 
you executed? A. Yes. 

Q. Now, you will note on this certification there are list¬ 
ed two separate and distinct types of wine. The first type 
is blackberry wine, and the second type is boysen-black- 
berry wine. Did I understand your testimony correctly 
that your company had not at any time produced black¬ 
berry wine from blackberries, other than what you call the 
boysen variety? A. That is correct. 

Q. How do you account for this blackberry wine which 
you have carried here in this certification? A. When I ar¬ 
ranged to buy the fruit in 1948, I inquired of growers in 
California, and learned that I could buy blackberries from 
the Fresno Berry Growers Association. When we consum¬ 
mated opinions on price and delivery, even prior to the ac¬ 
tual delivery, we confirmed a purchase in approxi- 
79 mate tonnage in blackberries, and those blackberries 
were shipped to us by the Fresno Berry Growers As¬ 
sociation through the period of harvest. We entered the 
wine as blackberry wine on our forms and it is still black¬ 
berry wine on the forms. 

Q. So, this wine that is indicated in this certification 
was produced in 1948? A. 1948 and 1949. In this particu¬ 
lar segregation you have here there is 1949 production 
there also. 

Q. When you bought these berries from the Fresno Ber¬ 
ry Growers Association, didn’t you have some dealiiigs 
with a Mr. E. C. Grimes, who was director of the Associa¬ 
tion? A. I had not had any dealings with him until 1950, 
this past year. He was not the manager at the time. \ 

Q. Who was the manager at the time? Mr. Fosdick? 
A. Mr. Lee Fosdick. 

Q. At the time you first commenced your commercial ge¬ 
lations with the Berry Growers Association, didn’t you 
have a conversation with Mr. Fosdick as to what boys^n- 
berries were? A. I do not know how to answer you abput 


i 
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that. Maybe you can clarify what you want me to tell 
you. 

Q. I ask you if you had any conversation with Mr. Fos- 
dick with respect to what boysenberries were when you 
first started your commercial dealings with him? 

80 A. You mean whether they were blackberries or not? 

Q. Yes. A. I believe I could have; I don’t know. 

Q. Isn’t it a fact that Mr. Fosdick, who was then man¬ 
ager of the Fresno Berry Growers Association, told you 
that boysenberries were picked, packed, and sold as boy¬ 
senberries, and not as blackberries? A. I would be unable 
to truthfully remember that. That is two years ago now. 
I do not think I would be even justified in saying that is 
possible. I do not see any reason for him to tell me that. 

Q. Let’s bring you up to 1950. Mr. E. C. Grimes, in 
. 1950—he is the present manager of the Fresno Berry 
Growers Association, is he not? A. Yes. 

Q. And you have had some commercial dealings with 
Mr. Grimes, haven’t you? A. Yes, we have. 

Q. In the course of that, your company, or winery, has 
bought some berries from the Association? A. Yes. 

Q. Have you had any conversation this year with Mr. 
Grimes with respect to the nomenclature, the name, of these 
berries which you are buying for your winery? A. Yes. 

Q. Would you relate that conversation? A. Well, 

81 it is just in substance—we have understood now that 
all berries grown and provided by the Fresno Berry 

Growers Association are exclusively boysenberries. Is that 
what you wanted? 

Q. Yes. 

Would you recall further that Mr. Grimes told you, or 
stated that boysenberries, as picked and packed and sold 
by the Fresno Berry Growers Association are sold as boy¬ 
senberries, and not as blackberries or any other varietal 
name? A. Never told me that. I mean, there would be no 
occasion again for him to make that statement, because we 
were buying berries from him, and they were sold to us as 
boysen-blackberries. 
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Q. Wasn’t that nomenclature made at your request? j A. 
Yes, it probably was, because formerly they shipped them 
to us as blackberries. 

Q. With respect to “they formerly shipped them” to you 
as blackberries, isn’t it a fact that the weighmaster, who 
weighs the berries into your winery, is in the employ of 
your company? A. Yes. 

Q. Isn’t it a further fact that when the berries formerly 
came in, that your own employee put the tag on the black¬ 
berries and not the Fresno Berry Growers Assopia- 
82 tion; isn’t that true? A. I think the trucking in¬ 
voices—the truck was employed by the supplier, and 
I think the invoices for freight were made out as berries 
or blackberries. I am not in position to say that for shre 
right now, but we have the evidence in the office. 

After all, he would be their agent. 

Q. Who would be their agent? A. The truck driver. IHe 
worked for them. 

Q. He worked for them? A. Yes. 

• • * * • * # * • | • 


83 Tuesday, August 8, 1950 

• • * • • • * * • • 

86 By Mr. Donnelly: 


Q. Mr. Mills, as production manager of the Gibson Com¬ 
pany, you are familiar with the kind of wine the company 
produces, are you not? A. Yes, I am. 

Q. Would you tell us, please, if, during the years 1^48 
and 1949, the Gibson Wine Company did not purchase ap¬ 
proximately 23 million pounds of grapes for wine-making 
purposes? A. I believe that would be about correct. I 
would not be able to say other than in round numbers, j 
Q. This is a round number, but it is taken from ybur 
official records as filed with the Alcohol Tax Unit. 

In those same years, 1948 and 1949, is it not also a fact 
that the Gibson Wine Company purchased substantial 
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amounts of loganberries, red currants, apricots, and 

87 peaches for wine-making purposes? A. Yes, we did. 

Q. Now, with respect to the official inventory 
which the company filed with the Alcohol Tax Unit of the 
Bureau of Internal Revenue, dated December 31, 1949, is it 
not a fact that the inventory of wine on hand as of that 
date was 723,731 gallons of wine? A. If that was in our 
report, that is correct. 

Q. It was in the report. A. That is correct. 

Q. Of that quantity, only 66,005-1/10 gallons was black¬ 
berry wine; is that correct? A. That is correct. 

The Court: What period was that? 

Mr. Donnelly: The inventory was December 31, 1949. 
By Mr. Donnelly: 

Q. Is it not also a fact that for the years 1949 and 1950, 
to date, the company produced from loganberries, 79,346 
gallons of loganberry wine? A. That sounds about right. 

Q. Now, Mr. Mills, the Gibson Wine Company has ap¬ 
plied for and secured in the years 1949 and 1950, certifi¬ 
cates of label approval for American Loganberry Wine, 
isn’t that correct? A. That is correct. 

88 Q. And the certificates for loganberry wine were 
issued effective April 14, 1949, May 5, 1949, two on 

May 25, 1949, one on June 6, 1949, two on June 10, 1949, 
and one on May 19, 1950; isn’t that correct? A. That is 
correct. 

Q. Now, would you please tell us whether it is not a fact 
that the loganberry is a variety of the blackberry? A. 
The loganberry is a variety of the blackberry. 

Q. Just as you contend the boysenberry is a variety of 
the blackberry; isn’t that correct? A. Not exactly. 

Q. Would you explain? A. Yes. 

The loganberry is specifically treated in the regulations 
and is allocated through separate methods of production, 
whereas the boysen variety of blackberry is treated as all 
of the balance of blackberries are treated. 

Q. Isn’t that because the loganberry, as a variety of the 
blackberry, has a much higher acid content than most other 
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varieties of the blackberry? A. When the loganberry; was 
first employed in the production of berry wines, ther^ was 
no provision for the higher acidity, which you refelr to, 
and it was produced as you would produce other wines 
under the regulations. 

The fact that it was impossible to make palatable 

89 products under the specifications that were permit¬ 
ted at that time, loganberries were first tried. And 

it was demonstrated that it was necessary to make spe¬ 
cific methods of production for loganberries in the wine 
field at least. 

Q. And by the specific method of production, don’ii you 
mean the quantity of sugar that might be added to the ber¬ 
ries themselves in the course of fermenting? A. Well, not 
so much the amount of sugar, but the amount of sugat so¬ 
lution. 

Q. By sugar solution, you mean sugar water? A. That 
is correct. 

Q. Loganberries are permitted to use up to 60 percent 
of sugar water solution? A. Yes. 

Q. Whereas, in other types of blackberries the liinita- 
tion is 35 percent, isn’t it? A. Yes. 

Q. The content of the loganberry with respect to acidity 
is much higher than the bovsenberry, isn’t it? A. YOs, it 
is. 

Q. And, in turn, the boysenberry is higher acid content 
than the blackberry; is not that so? A. No that i$ not 
entirely correct. The boysenberry in my test runs around 
15 parts per thousand. The Himalaya runs around 

90 12 parts per thousand. The Evergreen is the only 
unusually low berry I have examined, which is about 

T 1 /* parts per thousand. 

Q. So that the boysenberry is higher in acid thah any 
other variety of blackberry which you have analyzed; jisn’t 
that so? A. It is slightly higher than the Himalaya. The 
Olympic berry, which I referred to yesterday, is quite simi¬ 
lar to the boysenberry in flavor, size, color, and acidity. I 
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was unable, as I told you, to procure Olympic berries be¬ 
cause they are packed along with boysenberries. 

Q. "Where would that occur, what states? A. State of 
Washington. There are some grown in limited quantities 
in Oregon, and in California. They are not obtainable in 
commercial quantities. 

Q. Now, would you tell us whether your company has 
ever made wine from loganberries and has labeled it “black¬ 
berry wine”? A. We have not. Now, I would like to ex¬ 
plain that, because the regulations also specify the methods 
and the way you can intermingle berries. The loganberry 
is singled out, and the brandy from loganberry wine must 
be used only in fortification of loganberry wines. The lo¬ 
ganberry may not be mixed with blackberries for the reason 
it is produced under a higher rate of amelioration than the 
other blackberries. Consequently, it is one of our 
91 very careful measures to see that there is no inter¬ 
mingling. 

Q. Exactly. 

When you use the word “amelioration,” you are refer¬ 
ring to sugar-water solution? A. That is correct. 

Q. Where does the Gibson Wine Company purchase the 
loganberries which you use for wine-making purposes? A. 
When we first decided to include the loganberry as a va¬ 
riety of wine in our line, it was in the spring of 1949, and 
I purchased those original berries in Oregon. They were 
frozen in barrels for wine-making purposes. 

Q. Isn’t it customary, Mr. Mills, that when berries are 
purchased for wine-making purposes, they are purchased 
in such quantities, in that the berries become ripe at one 
time of the season, that they are predominantly frozen, 
immediately, and held in storage in a frozen state until 
they are later crushed and put in fermentation? A. I am 
not certain that I understand your question, Mr. Donnelly, 
but I will endeavor to answer it. 

Berries mature in very limited season, and as far as my 
own instructions to growers are concerned, I prefer having 
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them at the maximum, or optimum maturity. So, , that 
would usually occur prior to the end of picking, but ap the 
time of the fullest crop; that is, the crop comes on slow¬ 
ly, and increases berrying, until it reaches! the 

92 optimum, and at that time the greatest tonnage can 
be taken off at one time, That is the point Where 

berries are most flavorsome, and that is the time they are 
usually packed for wineries. After the peak of the crop, 
the yield diminishes very noticably. Those berries j are 
coming on all the time. They are ripening uniformly, j So, 
that is a matter of instructing the pickers to take onty the 
full ripe berries for your purpose of wine-making. 

Q. When you do take the berries at the peak of! the 
picking, the optimum of the berry appearance, flavor: and 
color, then the berries are taken in very large quantities, 
aren’t they? A. Yes. 

Q. And they are frozen? A. Yes. 

Q. And held in a frozen state until later they are crushed 
and put into fermentation? A. In most instances. There 
are exceptions, however, where you can take those ber¬ 
ries directly to the winery. 

Q. But, predominantly, which was my basic question! the 
practice is to freeze them? A. In the Northwest that is 
correct. 

Q. And in California as well? A. No. 

93 Q. Isn’t it a fact that you had in frozen state in 
the San Joaquin Valley in April of this yearj, 40 

tons of berries? A. That is correct. Don’t forget, I crush¬ 
ed berries to the extent of about 200 tons. 

Q. You do not do all of your wine-making at one time of 
the year, do you? A. Well, in our operation, we do the 
principal part of the berry wine-making at the time of har¬ 
vest. Then we hold in reserve the amounts that you indi¬ 
cated there, 40 tons, which is a small portion. That Is a 
fifth of our fresh crush. This year your records show you 
that we crushed 300 tons fresh, and I have in storage ap¬ 
proximately 60 tons. 
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Q. There is no problem in the trade with respect to using 
frozen berries for fermentation and wine-making against 
fresh berries, is there? A. No, there is not. 

Q. And, as a matter of fact, if you purchase berries in 
the frozen state, you can just as readily make them into 
wine; isn’t that correct? A. Yes. 

Q. With respect to your sales endeavors of boysenberry 
wine, labeled as “boysenberry wine,” is it not so that your 
company has sold boysenberry wine labeled as boy- 

94 senberry wine in California, Texas, Nebraska, Ken¬ 
tucky, Oregon, New Mexico, Arizona, and Kansas? 

A. That is the list I gave your inspector. 

Q. Isn’t it also true that the State of Oregon, Depart¬ 
ment of Liquor Control, permitted the release to a whole¬ 
saler, licensed wholesaler, in the State of Oregon, boysen¬ 
berry wine labeled as boysenberry wine, to Bocci and Brom- 
berger, on June 5, 1950? A. Well, in the Oregon system— 

Q. (interposing) Can you answer the question? Isn’t 
that a fact? A. That is a fact. 

Q. Now, with respect to another licensed wholesaler in 
Oregon, the Southern Oregon Distributing Company, In¬ 
corporated, is it not a fact that your company sold boy¬ 
senberry wine labeled as boysenberry wine on July 10, 
1950? A. That is a fact. 

Q. Isn’t it also a fact, Mr. Mills, that your company has 
applied to the State of Ohio, Department of Liquor Con¬ 
trol, for the listing of boysenberry wine labeled as boysen¬ 
berry wine? A. That is my understanding. That is han¬ 
dled by our Cincinnati Department. I would not know. 

Q. Your company is really a large company. You also 
have a winery in Kentucky, haven’t you? A. That 

95 is right. 

Q. As well as your California winery? A. Yes. 

Q. Do you know that the State of Ohio has listed boy¬ 
senberry wine labeled as boysenberry wine for sale in the 
State? A. I understand it is the case. 

Q. You testified earlier that you were familiar with the 
sales efforts which your company had made of boysenberry 
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wine labeled as boysenberry wine; isn’t that correct^ A. 
On the West Coast. 

Q. Only on the West Coast? A. I am concerned with 
the sales out of the California corporation. 

Q. To what states, geographically, is your knowledge 
limited with respect to the efforts of your company to sell 
boysenberry wine labeled as boysenberry wine? A.j Ore¬ 
gon, Washington, California, Colorado, Nevada, Texas, 
Kansas, Nebraska—those are the states in which I would 
have some personal knowledge of sales efforts. 

Q. Let me, if I may, read you a list of states which h^ive a 
monopoly system which, as you know is where therd is a 
state dispensary wherein alcoholic beverages are j sold 
through state dispensaries, and ask whether, to 
96 your knowledge, your company has applied to fhese 
states for the listing of boysenberry wine as boysen¬ 
berry wine? A. Before you pose that question—my answer 
might not agree with what you think is correct information 
—I think you should know, and the Court should certjainly 
know, when we make offerings to a monopoly state, wte en¬ 
deavor to learn whether they would receive an application 
for the purchase of our wines, and we feel in our position 
that we have made the offering, but if they tell us they 
would be unwilling to consider an application for tha 1 t va¬ 
riety, it is not good policy, or it is not even possible, in 
fact, to force them to consider it. 

So, when you ask me if I have offered our wine to "Wash¬ 
ington, and you have a letter which says that the Board 
has no record of my offer, that is the explanation, and that 
is the uniform practice. 

So, go ahead and read your list, and I will tell yoi* the 
ones I personally know about. 

Q. Let’s start with the State of Washington. 

Washington State Liquor Control Board, Olympia— 
X will ask you whether your company has ever solicited or 
requested the Washington State Liquor Control Board to. 
list boysenberry wine as boysenberry wine? A. My answer 
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is indirect again. When I offered our wines to the 

97 State of Washington, I asked them to take our entire 
line, and when I offered our entire line, that meant 

our blackberry labeled as “blackberry,’’ our loganberry, 
currant, raspberry, boysenberry, apple, concord, and if I 
was told, “We are sorry, we cannot consider any of your 
items produced in Washington/’ then I consider I was re¬ 
jected. There was no record made of that. 

Q. Let me show you, if I may, a letter contained in De¬ 
fendant’s Exhibit No. 39 for identification, a letter dated 
July 20, 1950, from Ezro M. Becket, Chairman, Washing¬ 
ton State Liquor Control Board, Olympia, addressed to Mr. 
Carroll 0. Mealey, Deputy Commissioner, Alcohol Tax Unit, 
Bureau of Internal Revenue, Washington 25, D. C. I ask 
you to read that letter. A. I have read it. 

Q. In this letter does not Mr. Becket, the Chairman, say 
this: 

“To the best of our knowledge we have never been so¬ 
licited or requested to stock wine of this type”— 

referring to boysenberry wine labeled as “boysenberry 
wine.” Isn’t that correct? A. I did not say that is cor¬ 
rect. I say that is what it says here. 

Q. In the letter? A. Yes. My answer to that is 

98 there is no written document to show that I offered 
him our entire line. He told me that he could not 

consider listing any of our wines that were produced in 
Washington. 

Q. Let me ask you this question. Does this letter say 
that there was any written application made? A. No. He 
says, “to the best of our knowledge.” 

Q. He says, “to the best of our knowledge we have never 
been solicited or requested,” doesn’t he? A. Yes. My ex¬ 
pense account indicates that I was up there and spent a 
little time with him, anyway. 

Q. The expense account is not going to show if you talk¬ 
ed about boysenberry wine? A. Not necessarily. It will 
show I offered our wine to him, though. 
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Q. With respect to these other states, let me reaid the 
list. I assume you have familiarity with your sales efforts. 

(Reading) “Alabama, Idaho, Iowa, Maine, Michigan, 
Montana, New Hampshire, North Carolina, Pennsylvania, 
Vermont, Virginia, and West Virginia.” 

Now, they are all state monopoly system states, aren’t 
they? A. There are 17 monopolies. 

Q. Do you know whether or not your company has ever 
applied to any of these states to list boysenberry 

99 wine labeled as “boysenberry wine”? A. I person¬ 
ally offered our wines, including the boysenberry, or 

any other wine we will produce, to Washington and Oregon. 
Well, of course, I also know that in Utah our wines j were 
not only offered, but some of them are listed. The bojysen- 
berry is not one of them that was accepted. They di4 take 
the blackberry; and, in fact, have repeated on it. I Under¬ 
stand that the line of Gibson fruit and berry wine^ are 
being sold in Michigan, and that they have some ^tems 
placed in West Virginia. The boysenberry is not included. 
Those are the only states I have second-hand information 
on. 

Q. Did you say West Virginia or Virginia? A. Virginia, 
I guess it is. 

Q. Mr. Mills, with respect to the regulation, with Vhich 
we are concerned here, it is just one sentence, in the label¬ 
ing regulations for wine, isn’t it so that that same one 
sentence, that is “kind of fruit” and “name of fruitf’ ap¬ 
plies equally to blackberry wine and loganberry wine, in 
your opinion? A. Will you give me the sentence again? 
I do not think I know what you want to know. 

Q. I will read you the sentence. A. I wonder if you will 
give me your question. 

Q. I will. 

100 This is Regulation No. 4, relating to labeling and 
advertising of wine The first sentence of Section 

21, Class 5(e) reads as follows: 

I 

I 
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“Fruit wine derived wholly (except for sugar, water, or 
added alcohol) from one kind of fruit shall be designated 
by the word ‘wine’ qualified by the name of such fruit, e.g. 
‘peach wine,’ and ‘blackberry wine.’ ” 

Is not this the regulation that covers the labeling of lo¬ 
ganberry wine as well as blackberry wine? A. No. I am 
afraid I cannot agree with you, because loganberry is sepa¬ 
rately treated in Regulation 7. However, it would be my 
impression that if you made loganberry wine, that is, wine 
from the logan variety of blackberries, under the methods 
of amelioration that are permitted for blackberries, that it 
would be a kind of wine, and it would be blackberry. 

Q. Let me ask you this: Isn’t it so that Regulation 7 
that you refer to is a separate set of regulations which 
could not relate or do not relate to labeling? A. I could 
hardly agree with you there. What I do under Regulation 
7 has a lot to do with what I can put a labeling on. In fact 
they have all to do with it. 

101 By Mr. Donnelly: 

Q. Now, I have here, Mr. Mills, Regulations 7, entitled 
“Wine,” issued by the Bureau of Internal Revenue, and I 
ask you, if you will, to refer me to the place there which 
shows that this regulation governs the labeling of logan¬ 
berry wine. 

Now, Mr. Mills, I invite your attention to page 79 of 
Regulations No. 7, and invite your attention to Section 
145(e). It is under the generic heading “Fruit and Berry 
Wine.” Instead of 145 as indicated in the index, it is Sec¬ 
tion 178.145, subsection (e). I ask you if this does not 
read: 

“Label—Fruit and Berry Wine made in accordance with 
this section may be labeled as standard fruit or berry wine 
according to class or type under Regulations No. 4.” 

A. That is exactly what it says in the regulations pub¬ 
lished in 1945. However, there was an amendment to the 
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Treasury decision, whose number I do not recall. It! was 
circularized in the industry in 1948, which amendments |were 
made to the production of fruit and berry wines, and vjhere 
they specifically tell you how you can make a stand- 

102 ard wine with loganberries and the amount of ame¬ 
lioration permitted for the loganberry wine. 

Q. I understand, with respect to amelioration, which 
means a sugar-water solution, but does it deal with label¬ 
ing? A. Yes. You see, wine made in accordance with 
Section 145, as amended in 1948, may receive a standard 
label. If it were not made in accordance with this section, 
as amended, and the amendment is not in here, it would not 
permit a label of standard wine. Therefore, the blackber¬ 
ry, which the variety of blackberry known as loganberry, 
has been specifically pointed out right in this section that 
it may be ameliorated 60 percent. 

Q. There is no question about that. We are talking about 
labeling. A. When you make wine that way, you ipake 
standard wine under regulations. If you do other than 
that, it would not be standard wine, and you would! not 
have a label. 

! 

• * # • # # « # # ! • 

! 

103 A. # * This, of course, ties in with the instruc- 

104 tions in Regulations 7 on how to make the wine. 
May I read it? 

Q. Yes. A. “ Provided, that the product may be amelio¬ 
rated before, during, or after fermentation by adding, |sep- 
arately or in combination, dry sugar, or such an amourtt of 
sugar and water solution as will increase the volume of the 
resulting product, in the case of wines produced from logan¬ 
berries, currants, or gooseberries, having a normal acidity 
of 20 parts or more per thousand, not more than 60 per¬ 
cent, and in the case of other fruit wines not more than 35 
percent.” 

That includes blackberries. There is a very distinct treat¬ 
ment for the production. 
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Q. What you are reading, though, relates solely to this 
sugar-water solution? A. It relates solely to the question 
whether loganberries are blackberries, or whether logan¬ 
berries are a kind of fruit, or whether they are blackber¬ 
ries, which is, generally, accepted to be a kind of fruit. 

Q. Exactly. Your contention is that a loganberry is a 
variety of blackberry? A. That is correct. 

Q. Just as you say boysenberry is a variety of 
105 blackberry? A. Yes. 

• •**•**#•• 

By Mr. Davis: 

110 Q. And the California company had nothing to do 
with your making of wine for them during the war? 
A. Certainly they did. The California company, as I un¬ 
derstand it, was granted a basic permit in 1944. The Gib¬ 
son W r ine Company of Cincinnati, incorporated in Nevada, 
has been in business, as I understand it, without actually 
knowing, since 1934 or 1935. The Gibson Company of Cin¬ 
cinnati is the parent company of the company in California. 

Q. In order that the record may be clear, is it a fact, 
then, that the California company, to the best of your rec¬ 
ollection, came into existence approximately in the year 
1944? A. Yes. 

112 Q. Do you know whether or not during the year 
1947 the California company, Gibson Wine Company, 

produced any boysenberry wine? A. They produced no 
fruits or berry wines other than grape, in 1947. 

• •*•••**•* 

113 Q. * # * Now, in the year 1948, when you came to 
the Gibson W r ine Company, did you produce any 

blackberry wine? A. I did. 

Q. Did you produce any loganberry wine? A. None in 
1948. 



Q. Did you produce any boysenberry wine? A. No,| we 
produced blackberry wine. 

Q. In the year 1948, did you purchase any boysenberries? 
A. No, I purchased blackberries. 

Q. And you purchased no boysenberries? A. Not 

114 to my knowledge. 

• • • • • • * * • • 

i 

Q. I ask you, Mr. Mills, whether or not, on August 1, you 
made a statement, as production manager, to $tr. 

115 Thomas J. Finnegan, August 1, 1950— A. That is 
just last week. 

Q. That is right. 

—Thomas J. Finnegan and Thomas R. Klanter, that all 
wine produced as blackberry was produced from the con¬ 
troversial berry? 

* • # * • * # # • i • 

The Witness: My original contracts show that I pur¬ 
chased blackberries. The weight certificates show ttjey 
were delivered as blackberries, and the confirmation of 1|he 
contract with the company said I bought blackberries. 

In 1949, after the Alcoholic Tax Unit inspectors were!at 
the winery to seize the wine, and then were advised that} it 
was permissible to produce wines from boysenberries and 
call it “blackberry wine,” I asked the Fresno Berry Grow¬ 
ers to advise me exactly what kind of berries they had de¬ 
livered. The Fresno Berry Growers wrote me—and I hkd 
certificates from the United States Department of Agri¬ 
culture showing the condition of the fruit I had iin 

116 storage—this was prior to November 30, by the w^y 
—and they wrote me and said I had received noth¬ 
ing but boysenberries. So, when I made that statement to 
Mr. Finnegan and Mr. Klanter, I was telling them to the 
best of my knowledge that I was convinced that the Fresno 
Berry Growers had never supplied anything but boyseh- 
berries. 
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117 Redirect Examination 

By Mr. 0 ’Neill: 

Q. Mr. Mills, in respect to the last question of Mr. Davis, 
how many varieties of blackberries would you say there 
are, from your research? A. Well, I have consulted a num¬ 
ber of authorities, and one of the leading ones in the United 
States is L. H. Bailey, at Cornell University. He claims 
there is unlimited and unknown numbers of varieties. It is 
estimated there might be 400 or even 600. 

118 Q. Are some of those varieties the so-called erect 
cane and some the trailing? A. That is correct. 

Q. So that whether it is a trailing blackberry or an erect 
cane blackberry, is it true that they are all of the black¬ 
berry family ? A. They are accepted to be all blackberries, 
and they have been classed as dewberry and blackberry in 
the horticultural nomenclature, which I do not pretend to 
understand completely; the means of differentiation, that is. 

Q. Now, with respect to the similarities or differences 
between the permitted varieties of blackberry, and the boy- 
sen variety of blackberry, would you tell the Court a little 
bit more fully what those similarities or differences are? 
I am referring to the list on Plaintiff’s Exhibit No. 7, of 
what the defendants say you may use to produce black¬ 
berry wine. A. Well, a large group of those berries were 
not obtainable to me for personal examination. I did se¬ 
cure what I understood to be strictly pure quantities of 
Himalaya and of Evergreen and of boysenberries; that is, 
without mixtures of some of the extraneous berries in there. 

Q. Restricting yourself to the Himalayas and the Ever¬ 
greens, which are permitted varieties here, how do 

119 they compare in appearance, in composition, and in 
other respects to the boysenberry-blackberry? A. 

Our first inspection was on the basis of appearance, and 
we found that the color and the size and the general shape 
of the berries were very nearly identical. That refers to 
these exhibits which were presented to the Court yester- 
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day, which I think was certainly a most—well, one of the 
greatest misrepresentations I have seen presented. We 
have never thought of purchasing a blackberry such as they 
show here. It is not economical to pick a berry so unde¬ 
veloped. 

Q. Are these varieties you speak of here, the Himalaya, 
and the Evergreen, as large as these boysens that Were 
presented here yesterday? A. As they grow on the West 
Coast, the Evergreen and the Himalaya both attain a large 
size, and are fairly dark in color. The matured boysen- 
berry is recognized to be one of the larger berries, but not 
substantially larger than those I have been able to pur¬ 
chase from the Northwest. 

Q. When you pick a boysenberry at its mature state, and 
these other berries at their mature state, how are they in 
appearance with respect to color? A. The color seems to 
be very similar. I would say I could confuse even the aver¬ 
age semi-expert about which berry is which, if they were 
mature and properly cultivated. 

120 Q. How would you account for the fact that some 
boysenberry, such as those presented here yester¬ 
day, were so red as compared to the blackberry? A. Well, 
the packing of boysenberries for the trade in the pie-mhk- 
ing industry, or for the home consumer to be used in pie¬ 
making, it is considered desirable to have the berry retain 
its shape, regardless of how much sugar you have to Add 
to make it palatable in the pie. In other words, the hqme 
pie-maker does not want to make a pie and then have the 
berries disintegrate and be too juicy. So, it is a practice 
in the trade, and well-recognized by all packers, that jthe 
berries are picked on the slightly green side. This hqlds 
true with other varieties, too, if it is destined for the Re¬ 
making use. 

In the wine-making field, we prefer, as I have pointed 
out earlier, a mature berry, because we feel we get a greater 
flavor. 
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Q. How does that account for the red appearance? A. 
These berries that were here were what I consider under¬ 
ripe, and I would not accept them as winery fruit for that 
reason. They do not have full flavor. They have a high 
acid and low sugar content. 

Q. Mr. Mills, in your two years of experience in the sell¬ 
ing of your blackberry wine, produced from these boysen- 
blackberries, have you had a trade acceptance of the 

121 product as blackberry wine? A. We are as sur¬ 
prised with the success as our competitors are. The 

business has increased in volume almost regularly. We 
have never had any complaints or objection to the quality 
or flavor. We believe that is due to our superior fruit and 
superior wine-making techniques. 

Q. Have you had any consumer or trade member ever 
question the fact that it was a blackberry wine? A. Never. 

Q. It has been accepted as such with regularity? A. It 
has been called regularly the finest blackberry wine that 
the consumer has ever tried. This holds with people that 
are experienced in blackberry wines. 

• •*••••••• 

122 By Mr. O’Neill: 

Q. Mr. Mills, you have related to us the differences or 
similarities between the Himalaya, Evergreen, and boysen- 
blackberries in respect to the appearance and composition 
of the berry. Would you tell us, please, what differences 
or similarities you found as between wines that you pro¬ 
duced from these varieties of berries? A. In our produc¬ 
tion and examination of the wines, we had a rather distinct 
varietal flavor characteristic from the Evergreen. The 
boysenberry was distinguishable from it much more readily 
than from the Himalaya. That was partly abetted by the 
color. I mean, it was easy to see that the Evergreen 
wouldn’t produce as deep-colored a wine as the Himalaya 
did, and as the bovsen-blackberry did. 

Q. You mean that the Himalaya and boy sen were similar 
in color? A. Yes; the color was nearly identical. 
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Q. How about other characteristics of the two 

123 wines? A. I believe that we had perhaps a superior 
flavor characteristic in the boysenberry; and, again, 

it would take a very perceptive taste to segregate it from 
Himalaya, if the samples were offered to blindfolded tast¬ 
ers. That is, wine samples, I mean. 

Q. Now, the Evergreen berry wine differed from these 
two in what respect? A. Well, I thought it had a charac¬ 
teristic that I can detect not only in the experimental! fer¬ 
mentations, but in the commercial productions of sonjie of 
the competitors. 

Q. Now, you purchased, I understand, the cultivated va¬ 
riety of berries for wine production? A. Yes, we do. 

Q. Now, as between the cultivated and the wild varieties, 
is there a substantial difference in all of these varieties of 
blackberry? A. Oh, in the cultivated berries you have the 
opportunity of recurrent picking. This is obvious, I be¬ 
lieve. In the wild berries, the pickers generally only cpver 
or endeavor to pick where the crop looks heaviest; | and 
while they are in that area, it is generally very difficult 
work, because of the high growth of brambles, and it is 
uncomfortable and dirty, they naturally pick all berries 
that will come off the vine; and in many cases cap sfems 
come with them. But in cultivated areas, you Valk 

124 down properly planted areas, and you go back and 
forth over the vineyard or patch as the berries!ma¬ 
ture. Consequently a cultivated berry gives you an oppor¬ 
tunity to get not only the optimum quality of fruit, but 
ultimately, because of the care in pruning, spraying, culti¬ 
vating, irrigating, you get a bigger fruit and a better yield. 
• • * • • • * * * • 

125 By Mr. O’Neill: 

Q. Mr. Mills, on direct examination, with respect to I the 
State of Oregon, I believe you said that you tried to | sell 
your wine there, and were denied permission to. In re¬ 
sponse to questions of Mr. Donnelly this morning, you in- 
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dicated you had sold some wine in Oregon. Will you re¬ 
late the reason for that discrepancy, or your explanation 
of it? A. Yes. 

After I was advised by the Purchasing Department of 
the Liquor Control Commission, a monopoly operation for 
the purchase of distilled spirits and wines, that they would 
be unable to take our wines because of the Honeywood Dis¬ 
tillery production in that state, I was still permitted to 
offer our wines to the wholesale licensees of the Commis¬ 
sion, if they did not exceed 14 percent alcohol by volume. 

These wines, the fruit and berry wines, fall in that cate¬ 
gory, with the exception of apple. 

I have three accounts in the State of Oregon, and there 
are two of them—the two that were mentioned by Mr. Don¬ 
nelly—who are taking our entire line. He pointed out that 
our first shipments were in June and July on the boysen- 
berry, which is a fact, because that was their first repeat 
order since our introduction of boysenberry to our 
126 line. 

The percentage of boysenberry—and I am going 
to estimate—would possibly be ten cases of boysenberry to 
60 cases of blackberry in that original order for those two 
accounts. 

Q. Do I understand that the State of Oregon does some 
purchasing itself for sale through state stores; and then 
there are other purchases, as well, by independents? A. 
Yes. The law in the state permits the licensing of individ¬ 
uals to operate in wholesale wine and beer, with wine being 
restricted to not over 14 percent. All other alcoholic bev¬ 
erages must be sold to the Liquor Commission, who, in 
turn, distribute them through their own stores and agen¬ 
cies. The Liquor Commission, by the way, also has the 
privilege of purchasing wines of less than 14 percent. That, 
naturally, from our standpoint, would establish a statewide 
distribution with one account. 

Q. In other words, your explanation of this discrepancy 
is that the State of Oregon, as such, the state agency, would 



not buy from you, but the independent wholesalers would? 
A. If they desired to do so, they could. 


127 Recross Examination 
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By Mr. Donnelly: 

j 

Q. With respect to Oregon, has your company ever ap¬ 
plied to the Oregon Liquor Control Commission for !a li¬ 
censing of boysenberry wine? A. Not specifically, because 
I was informed that they would not list any of my berry 
wines. I did submit applications, in writing, for all of the 
grape wines that we produce. 

Q. All right, sir. 

Now, what geographic areas of the United States [pro¬ 
duce blackberries with which you are familiar? A. Are 
you referring to, am I familiar with the fruit or the areas? 

Q. I am referring to whether or not you are familiar 
with the fruit which comes from various parts of! the 
United States? A. I am familiar with the berries gijown 
in Washington, Oregon, and California. 

Q. Have you any familiarity whatever with blackberries 
grown in other sections of the United States? A. No. j 

Q. Now, with respect to the defendant’s Exhibit 57, wlhich 
is a sample basket of blackberries, do you recognize 

128 those as blackberries? A. (Whereupon, witness 
sampled one of the indicated berries.) 

I wouldn’t endeavor to make a positive identification on 
those. These little ones? 

Q. Yes. A. No, I wouldn’t say that I could identify 
them. They look to me—although it may be a variety that 
never does better than this, due to lack of culture, or poor 
variety, or diseased—it looks to me like the berries are 
immature. 

Q. You speak of lack of culture. Isn’t it a fact, Mr. 
Mills, that blackberry wine-makers, in many cases, use wild 
blackberries? A. Well, I am told, and it has been my^ be¬ 
lief, that in the Middle West and on the East Coast, the 
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berry wine producers have for many years accepted berries 
collected or gathered by children and perhaps professional 
berry pickers for production of berry wine. However, on 
the West Coast, including Oregon and Washington, the 
substantial tonnage is taken from cultivated berry patches. 

Q. And also from the wild berry patches? A. There are, 
in a year like this year, where there is a very short crop 
on blackberries due to the heavy frost, it isn’t a frost, an 
actual freezing condition that occurred during the 

129 winter—the only evergreens, for example, that are 
supposed to be available are going to be collected 

from the wild state, that is, just the wild growths in the 
fields. 

Q. Now, can you tell me in what portion of the United 
States are grown the boysenberries which your company 
buys and makes into wine? A. The ones we buy are grown 
in California. 

Q. In the San Joaquin Valley? A. That is correct. They 
are available elsewhere, however. 

Q. Now, with respect to defendant’s Exhibit 56, that is, 
this little sample box of the more reddish-colored berries— 
A. Yes. 

Q. —those berries were picked in the San Joaquin Val¬ 
ley, and flown here several days ago. Do you recognize 
those as boysenberries grown in the San Joaquin Valley? 
A. They weren’t picked several days ago in the San Joa¬ 
quin Valley, because that crop was completed, I think, in 
the third week of June. So you may mean they were flown 
here several days ago, but they certainly weren’t picked 
several days ago. 

Q. No, I mean they were picked several days ago. This 
is not necessarily a whole harvest crop. There are 

130 still berries ripe. A. There might be in some farm¬ 
er’s back yard under a shady tree. These are not 

commercial berries, by any means. 

Q. Are you familiar with “Winton’s Work on Excerpts 
from Structure and Composition of Foods”? A. Yes. 
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Q. As one who has studied this subject and has qualified 
as an expert, you are familiar with that work? A. That 
is right. 

Q. Now, can you tell us, horticultural^, the reason for 
the classification of the boysenberry as a variety (^f the 
blackberry instead of as a variety of the raspberry? A. 
I have not endeavored to qualify as a horticulturalist; but 
I will accept your explanation as being to me, without the 
complete technical background, satisfactory. 

Q. The explanation you have reference to, I take it, is 
the one I made in the opening statement yesterday if A. 
Yes. 

Q. That is, if, when you pick the berry from the ;vine, 
the core stays in the berry, it is a variety of blackberry? 
A. Yes. 

Q. If you pick the berry from the vine and the 
131 core remains on the vine, leaving a hollow in the 
berry, it is a variety of raspberry? A. I accept that, 
hut I don’t believe that is complete from a horticultural 
standpoint. I believe they go into the subject considerably 
deeper than that in order to establish identities. 

Q. With respect to Winton’s work on the subject, refer¬ 
ring to Defendant’s Exhibit No. 55, let me read you this: 

“III. Bramble Berries. Classified according to the! ber¬ 
ries, there are two groups. (1) Drupelets loosely attached 
to the receptacle, separating as a thimble-shaped aggre¬ 
gate, (raspberry, wineberry), (2) receptacle closely at¬ 
tached to drupelets and picked with them (blackberry, dew¬ 
berry, loganberry, cloudberry).” 

A. That is my impression from the reading I have done. 

Q. Can you tell us, sir, if you have tasted the bo^sen- 
berry which is contained in the sample basket identified as 
Defendant’s Exhibit No. 56? A. No, I haven’t. I will, 
though. 

Q. Would you please? A. Do you care if I take the 
ripest one? 

Q. Certainly not. 
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132 Now, will you tell us whether the flavor of that 
berry which you have just eaten resembles most 
closely the flavor of the blackberry, or the flavor of the 
raspberry? A. Well, I deny that there is any raspberry 
flavor to the blackberry that we are discussing. I don’t 
get that reaction personally. I have never noticed it; and 
the first time I ever heard such a comparison was in this 
court. 

Q. So that your testimony is that the berry you have just 
eaten from Defendant’s 56 does not have a raspberry 
flavor? A. It doesn’t, to me. You could have maybe flav¬ 
ored it. I think of it as a blackberry. I have never noticed 
a raspberry flavor in the boysen variety. 

135 Mr. O’Neill: The plaintiff rests. 

Mr. Donnelly: Defendants would like to put on as 
the first witness, Mrs. Whitmore. 

Eleanor Whitmore -was called as a witness by and on 
behalf of the defendants, and having been first duly sworn, 
was examined and testified as follows: 

• •••••••*• 

136 Direct Examination 

By Mr. Donnelly: 

Q. Mrs. Whitmore, where do you live? A. 1525 28th 
Street, Southeast, in the District. 

Q. Washington, D. C.? A. Yes. 

Q. What is your occupation? A. I am Assistant Direc¬ 
tor of Cafeterias for GSI, in charge of food standards. 

Q. Would you tell us what GSI is? A. Government Serv¬ 
ices, Incorporated. 

Q. What cafeterias does GSI operate? A. We operate 
about 40 cafeterias in the Government buildings, in differ¬ 
ent Government buildings. 
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Q. Bo you have any duties bearing upon the purchase of 
foods used in these cafeterias ? A. I test all foods for pur¬ 
chase. 

Q. Bo you have any duties with respect to the making of 
these foods from recipes, and the like, into products 

137 consumed by the public? A. I make up all of our 
standard recipes which are in use in all of the cafe¬ 
terias, and also make up all of the menus which are in use. 

Q. How long have you been associated with GSI? A. 
Fifteen years. 

Q. Now, Mrs. Whitmore, I have here two baskets!con¬ 
taining two different kinds of fruit. I will ask you jfirst, 
with respect to the smaller fruit in the basket, Befenddnt’s 
Exhibit 57, if you can recognize that fruit. A. It is tvhat 
I would call a blackberry, what we purchase for a black¬ 
berry. 

Q. Now, let me invite your attention to the other basket, 
Befendant’s Exhibit 56, and ask if you can recognize that 
fruit. A. That is what we purchase for boysenberriek 

Q. Now, have you tasted the boysenberry from that bas¬ 
ket since you have come into the courtroom? A. Yes. j 

Q. Would you tell us what your impression is with re¬ 
spect to the taste and flavor of that berry? A. In my opin¬ 
ion, the boysenberry has a tart, rather pungent flavor, en¬ 
tirely different from the blackberry. The blackberry has 
a sweeter and slightly bitter taste to the core. 

138 Q. Would you tell us whether either berry has any 
resemblance in taste to the raspberry? A. Wellj the 

raspberry, itself, is sweeter. The boysenberry is tajrter 
than the raspberry, but I think it has some of that pungent 
taste of a red raspberry. Not a black raspberry, a red 
raspberry. 

Q. Now, can you tell us anything from your experience 
with respect to the core of the boysenberry as distinguished 
from the core of the blackberry? A. Well, we consider a 
boysenberry a finer berry. We usually pay more per pound 
for it; and it is a more delicate berry. It hasn’t that chewy 


| 
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center that sometimes a poor grade of blackberry has. It 
has more flesh on it. 

Q. Do you treat the boysenberry any differently from 
the blackberry in your processing of it into food? A. Not 
a great deal differently. We use a little less sugar, and we 
display it in a different type pie, because the boysenberry 
has a beautiful color when it is cooked. It has a very nice 
reddish color. We put a lattice top, a criss-cross top to it, 
so that it shows up the berries. Blackberry pie is so juicy 
that we close it entirely with a full crust. 

Q. Now, do you ever sell pies made from boysenberries 
as blackberry pie? A. No, we don’t. 

139 Q. Do you ever sell pies made from blackberries 
as boysenberry pie? A. No. 

Q. Now, have you brought to the Court here sample 
recipes, or test recipes, for blackberry pie and boysenberry 
pie? A. Yes, these are our recipes. 

Q. I hand you Defendants’ Exhibit 65, relating to black¬ 
berry pie; that is, Test Recipe No. 1443, revised; and De¬ 
fendants ’ Exhibit 66, Test Recipe No. 1442, for boysen¬ 
berry pie. A. Yes. 

Q. Now, both of these recipes call for 25 pounds of 
berries; don’t they? A. That is right. 

Q. And the amount of pies made from 25 pounds of 
blackberries totals how many pies? A. Twenty-five or 
more. 

Q. And the number of pies made from a similar quantity 
of boysenberries will make how many pies? A. Twenty- 
three. 

Q. Twenty-three to twenty-four pies? A. Yes. 

Q. One or two pies less? A. Yes. 

140 Q. With the same quantity of berries? A. Well, 
we put more sugar with blackberries. 

Q. I was just coming to that. In making the blackberry 
pies, how many pounds of sugar do you use? A. The recipe 
says 11 there, to 25 pounds. 

0. Where? A. Here (indicating) 

Q. Eleven pounds of sugar? A. Yes. 
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Q. Now, with respect to pies made from boysenberries, 
how much sugar is used? A. This (indicating) is ninei 

Q. A total of nine pounds of sugar? A. Yes. 

Q. In your blackberry pies, how much water is used? A. 
Well, one gallon. You understand, these are frozen black¬ 
berries that we use. 

Q. Yes. And dry pack without sugar. 

Q. Yes. A. The same with boysenberries. 

Q. You have one gallon of water to 25 pounds of black¬ 
berries; and how much water to 25 pounds of boysepber- 
ries? A. Three quarts. 

• * • • * * • • • • 

142 Cross Examination 

i 

By Mr. O’Neill: 

Q. Mrs. Whitmore, your experience with these berries 
has been restricted to Washington, D. C., I assume ?! A. 
That is right. 

I 

Q. You have no knowledge or information with respect 
to the practices throughout the rest of the country in pie¬ 
making? A. No, not except as we exchange our ideas 
through recipes and information at different conventions, 
and talking with people in the same business. 

Q. Now, you call these pies blackberry pies, I assume, 
because you make them with what you purchase from the 
grocers, and so forth, as blackberries? A. Well, we pur¬ 
chase only frozen berries for pies, all frozen fruits. 

Q. And if they come to you as blackberries, then you 
make a pie from them and you call it blackberry pie; isn’t 
that correct? A. Well, we would distinguish oursejlves 
whether they were boysenberries or blackberries, according 
to the flavor. To us, a boysenberry has a different flavor 
from a blackberry. 

Q. But they do come to you as boysenberries or 

143 blackberries? A. That is right. We call for samples, 
and decide upon the sample purchase. 

Q. Where are these berries purchased from? A. They 
are purchased from different frozen food companies. 
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Q. In Washington? A. Yes. 

Q. You don’t know where these berries are produced? 
A. At present, we buy Chillrite berries that come from Cal¬ 
ifornia. They are sold to us by the broker, distributing 
company, frozen foods company. 

Q. You, of course, know nothing about berry culture? 
A. No. 

Q. You don’t know whether a boysen is a variety of 
blackberry or not; do you? A. I do not know anything 
about berry culture; but I do know that I was born and 
raised in Ohio, and we picked many blackberries from 
many vines; and I do know a blackberry; and none of the 
blackberries I was familiar with looked like the present 
boysenberries. 

Q. The blackberries you are familiar with are these kinds 
of berries here, the small ones? A. Yes, and some larger. 

Q. They are what you would understand to be wild 
berries that you used to pick yourself? A. They are 
144 not as good a grade of berry as we buy now. We 
buy a cultivated blackberry. As far as that goes, 
we buy blackberries from Washington State for our pies. 
They are a cultivated blackberry. 

Q. Aren’t they much bigger than those berries? A. Yes, 
they are bigger than this (indicating). 

Q. And they resemble in size the boysenberry? A. They 
are not as large as the boysenberry. 

Q. Substantially larger than those small ones? A. They 
are somewhat larger than these, yes. 

Q. Do you know the variety of blackberry that is in that 
box? A. I am sorry, I don’t know the varieties. 

Q. Do you know the variety that you buy? A. No, I don’t. 
As I say, we usually judge a berry on its texture. 

Q. You don’t know whether they would be Himalayas? 
A. No. 

Q. Or Evergreens, or some other variety? A. I believe 
they are Evergreens, though. I think those are the ones. 

Q. You don’t know for a fact? A. No. 
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Q. Are you referring to these berries as Evergreens? 
A. No; the ones we purchase are Evergreens. 

* * * • * • • • *!• 

I 

145 Jack Levine was called as a witness by and on 
behalf of the defendants, and having been first duly 

sworn, was examined and testified as follows: 

* * • * * * * # * • 

Direct Examination 

By Mr. Donnelly: 

Q. Your name is Jack Levine? A. Yes, sir. 

Q. Where do you live, sir? A. 5928 Third Street, North¬ 
west, in the District. 

i 

Q. And what is your occupation? A. I am the purchasing 
agent and advertising manager for District Grocery 
Stores, Inc. 

Q. What is District Grocery Stores, Inc.? A. It 

146 is a voluntary chain of cooperative grocers whd buy 
together as a means of reducing their overhead. 

Q. Can you tell us approximately how many grocers 
there are in the chain? A. There are 260 at the present 
time. 

Q. Are they entirely in the District of Columbia, pr in 
the metropolitan area? A. No; they are in the metro¬ 
politan area. 

Q. Now, in connection with your purchasing responsi¬ 
bilities for this chain of grocery stores, have you had occa¬ 
sion to handle blackberries and boysenberries ? A. The 
only way I come in contact with those items is strictly! and 
primarily as an item purchased. That is, a broker subjmits 
the item for our purchase; and I buy them as such. 

Q. When you say you buy them “as such, ,, what do; you 
mean? A. The item is submitted to me as blackberries or 
boysenberries, and I purchase them as blackberries or 
boysenberries. 

Now, I do not know the difference between them. 

7 i 
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Q. Can you tell us whether in your purchasing, black¬ 
berries are labeled as boysenberries ? A. No, sir. 

Q. Now, have you brought to us some price lists 

147 showing the listing by food brokers of blackberries 
and boysenberries? A. You have them there. 

Q. I have them here. 

Referring you to Defendants’ Exhibit No. 70, I will ask 
if that is a food price list which you brought to us? A. 
That is right. That is correct. 

Q. And on page 5, I will ask whether the item “ black¬ 
berries” is listed separately from the item “boysen¬ 
berries”? A. They are, sir. 

Q. Now, with respect to Defendants’ Exhibit No. 71, a 
price list of Irving A. Sibushnick, of New York, I will ask 
whether in this price list boysenberries are listed in any 
place? A. That is right. 

Q. On page 3. And again on page 5. On page 5, I will 
ask if there appear the entries separately, “blackberries 
in syrup”—is that correct? A. That is correct. 

Q. —and then “boysenberries in syrup”? A. That is 
correct. 

Mr. Donnelly: Would you like to examine these? 

Mr. O’Neill: Yes. 

By Mr. Donnelly: 

Q. Now, what is the consumer demand with re- 

148 spect to boysenberries as distinguished from black¬ 
berries? A. As far as my particular background, 

the boysenberries outsell the blackberries. 

•* • 

Q. In what ratio? A. Approximately 4 to 1, as our rec¬ 
ords show. 

Q. They are always labeled as boysenberries? A. Defi¬ 
nitely. 

Q. There is a price differential; isn’t there? A. I 
couldn’t say off-hand. I am not definite on that. 

• •*••••••• 
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Cross Examination 

By Mr. O’Neill: j 

Q. Mr. Levine, you, personally, don’t know the difference 
between boysenberries and other varieties of blackberries? 
A. I have never examined them, no, sir. 

Q. Your only information with respect to them is what 
is contained in price lists that come to you as purchasing 
agent? A. The way I buy them, yes, sir. 

Q. As a matter of fact in all the purchases you make— 
if you are buying cherries, you just don’t put an order in 
for cherries; do you? You order a variety of cherry, don’t 
you? A. In cherries, there is a variety. There is 

149 sour-pitted cherries, black bing, and Royal Anne. 

Q. As a matter of fact, this price list that you have 

presented here, under the category “cherries,” lists <( ired 
sour, sweet, Royal Anne, and black bing”? A. ThaJ: is 
correct. 

Q. They are all varieties of cherries, aren’t they? j A. 
That is correct. 

Q. It may well he, as far as you know, that a boysenb^rry 
is a variety of blackberry? A. As far as I know, I couldn’t 
tell the difference. 

Q. Even though it may not be listed under blackberries 
in this price list? A. I have never tasted the difference. 
I have never examined them, no sir. 

• • * • # • * • • • 

Redirect Examination 
By Mr. Donnelly: 

Q. Do you buy a frozen foods from Carpel’s Inc? A. 
No, sir. We distribute some of their merchandise; but I, 
personally, do not buy any. 

Q. Have you ever received a price list from Carpel?' A. 
Oh, yes; yes, sir. 

Q. Defendants’ Exhibit No. 72, I will ask if you recog¬ 
nize that as a price list of Carpel, Inc.? A. Th^t is 

150 right. 


i 
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Q. The distributor here in the District of Colum¬ 
bia? A. Yes. 

Q. I ask you if on this price list they do not have listed 
separately straight blackberries, and underneath, boysen- 
berries, and underneath that, again, boysenberries? A. Yes. 

• ••••••••• 

Recross Examination 
By Mr. O’Neill: 

Q. This list that you have just examined, Mr. Levine, also 
lists peaches, I notice. You wouldn’t buy peaches just as 
such, would you? A. Oh, no. 

Q. There are several varieties of peaches? A. That is 
correct. 

Q. So this list refers to Rhea Osa, Elberta, Cling, as 
varieties? A. Yes. 

Q. And you would order according to these varieties? 
A. In peaches, yes, sir; we do that. We buy everything as 
labeled. 

Q. If you wanted to buy boysen variety of blackberry, 
as distinguished from the black kind, and they were 
151 listed on this price list under the word “blackberry, 
black variety, and boysen variety,” you would buy 
them just the same; wouldn’t you? A. No, sir. No, sir. 

Q. You wouldn’t? A. No. 

Q. Why wouldn’t you? A. If I may be allowed, the pro¬ 
cedure usually is that we have a number of items that we 
purchase; and they are labeled either Elberta, Freestone 
peaches, or regular peaches, halves, and sliced, and so 
forth. The same way we buy boysenberries and black¬ 
berries. The same way we buy cherries, Royal Anne, dark 
bing, and so forth. 

Q. You buy according to the variety named in all of these 
things? A. That is right, according to the variety. 


115 


! 

i 


Redirect examination 

i 

By Mr. Donnelly: 


Q. If you buy peaches and they are Elberta, they are 
always called Elberta peaches, and not Elberta? A. defi¬ 
nitely. 


By Mr. Davis: 


Q. Cling peaches, they would be labeled “cling peachep”? 
A. That is right. 


152 Recross Examination 

By Mr. O’Neill: j 

Q. They are all, none the less, peaches, within your 
understanding; are they not? A. No, sir, they are noL 
Q. You mean an Elberta peach— A. Elberta peaches are 
definitely different peaches from yellow cling. 

Q. Are both the yellow cling and Elberta, peaches? A. 
Yes, sir, definitely. 

# • * • * « • # • | # 

154 Richard L. Ryan was called as a witness by and on 
behalf of the defendants, and having been first duly 

sworn, was examined and testified as follows: 

1 

• * • # # # ♦ « # • 

155 Direct Examination 


By Mr. Donnelly: 

Q. Mr. Ryan, what is your official position with the Alco¬ 
hol Tax Unit? A. I am Chief of the Laboratory Division 
of the Alcohol Tax Unit, Bureau of Internal Revenue. 

Q. For how long have you been chief? A. I was ap¬ 
pointed Chief of the Laboratory Division in 1949. 

Q. How long have you been associated with the Alcohol 
Tax Unit? A. For approximately 30 years. 
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Q. Now, would you tell us what education you have had? 
A. I am a graduate chemist. I have a Bachelor of Arts 
and Master of Science degrees from George Washington 
University. I finished my Master’s work in 1923. 

Q. During the past 30 years, have you followed the pro¬ 
fession of chemistry? A. I have been employed in the 
laboratory of the Treasury Department, which has under¬ 
gone various names; but, essentially, it is the laboratory 
that I am now in. 

Q. What duties have you had in that laboratory with 
respect to the analyses of wines? A. Why, some 

156 years ago, I was doing analytical work in wines; 
and in later years, as chemist in charge of the 

Washington laboratory from 1936 until 1949, I had occa¬ 
sion to examine the reports that were made in connection 
with the analysis of wines. 

Q. What familiarity do you have with the chemical 
analytical standard for blackberry wine? A. Well, I have 
the general supervision of the analytical work, and, of 
course, I am more or less familiar with the chemical stand¬ 
ards that have been established for blackberry wine. 

Q. Has the laboratory of the Alcohol Tax Unit been suc¬ 
cessful in establishing a chemical analytical test for black¬ 
berry wine? A. Yes, sir. 

Q. Will you tell us how that test was developed, over 
what period of time? A. Well, approximately ten years 
ago, in a survey of the wine situation, with particular ref¬ 
erence to the blackberry wine, we found that practically 
all blackberry wine on the market was adulterated; and in 
many cases very heavily adulterated. 

At that time, it was next to impossible to buy a black¬ 
berry wine that was not adulterated by the addition of 
grape wine, artificial flavor, artificial coloring, over- 

157 ameliorated. 

As a result of that situation, we obtained black¬ 
berries from all sections of the country. We made wines 
according to the regulations; and analyzed these. From 
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these analyses, we set up standards which we now use as 
a means of determining whether blackberry wines that are 
obtained on the market are adulterated. 

Q. Will you tell us what sort of substitution or synthetic 
products were added in the past to adulterate blackberry 
wine? A. Well, we have found that synthetic flavors were 
added, synthetic coloring matter, caramel coloring matter, 
and over-ameliorated with water and sugar solutions. 

Q. Now, are you familiar with— A. And I might bay, 
grape wine. We found a large number of blackberry 
wines that were adulterated with grape wine. 

Q. Are you familiar with blackberries? A. Well, fairly 
well so, yes. 

Q. And are you familiar with boysenberries? A. To 
some extent, yes, sir. 

Q. Have you made samples of boysenberry wine in the 
laboratory of the Alcohol Tax Unit? A. We have. 

Q. Have you made an organoleptical test of black- 
158 berry wine over a period of years? A. I have, yes, 
sir. 

Q. As a result of making that type of test, are you 
familiar with the appearance, taste, color, flavor, £nd 
aroma of blackberry wine? A. I am. 

Q. Can you tell us whether, in your opinion, there is any 
dissimilarity or similarity between the blackberry Wine 
that you have so tested, and wine made from boysentyer- 
ries? A. I would say they are different, definitely 
different. 

Q. Can you tell us in what respects? A. Well, the boygen- 
berry wine has a finer flavor. It is more tart; it has a 
flavor more resembling the raspberry than the blackberry; 
and it is more viscous. The wine, itself, has a more vis¬ 
cous taste to it. 

Q. Can you tell us whether there is any difference be¬ 
tween the blackberry as a fruit, and the boysenberry as a 
fruit, with respect to its appearance and characteristics? 
A. Yes, sir. The blackberries and boysenberries thaf; I 
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have had occasion to examine—the boysenberries have in 
every case been considerably larger; they are more tart 
in taste, they have a more pleasing flavor to me, a 
more pleasing taste. They are red to reddish black in 
color. 

159 Q. Can yon tell us if there is any distinction be¬ 
tween blackberries and boysenberries with respect 

to such characteristics as sugar content, juice content, acid 
content, pectin content? A. Well, the boysenberry has 
more acid, has more sugar, has more pectin, has more solid 
content. 

Q. Than the blackberry? A. Than the blackberry, yes. 

Q. Can you tell us from your knowledge to what extent 
the blackberry wine is purchased by the consumer in the 
United States as compared, for example, with the grape 
wine? 

A. Well, I really can’t answer that. Of course, there 
is more grape wine purchased than blackberry wine. 

Q. Yes, of course. 

• •••••••*• 

By Mr. Donnelly: 

Q. Mr. Ryan, have you taken a lovibond reading, which 
is the method used in laboratories for reading 

160 colors of blackberries and boysenberries? A. I have. 

Q. What distinction, if any, did you find between 
the two in color on that reading? A. Well, the boysenberry 
wine has approximately five times the coloring that black¬ 
berry juice has—boysenberry juice has approximately five 
times the coloring. 

Q. Is there any difference in the berries with respect to 
ash content, in the blackberry against the boysenberry? 
A. The ash content of the blackberry generally runs higher 
than the ash content of the boysenberry. 

Q. Now, how about the content of acid, the type of acid 
in each type of berry? A. Well, the boysenberry contains 
citric acid. The blackberry contains iso citric acid and 
malic acid. 
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Q. Does the blackberry contain any citric acid? AJ The 
blackberry? 

Q. Yes. A. No, sir. It contains iso citric acid. 

Q. And that malic is m-a-l-i-c? A. That is right. It | con¬ 
tains malic acid. 

Q. Chemically, can the boysenberry be distinguished 
from the blackberry, and identified? A. Yes; we can! dis¬ 
tinguish one from the other. 

161 Q. In the course of your studies of blackberries, 
boysenberries, and wines made from each, have: you 

had occasion to consult any publications, works, treatises, 
and the like? A. I have. I have consulted the Farmers’ 
Bulletin on the raising of erect and trailing blackberries. 
I have examined the agricultural bulletin from the Univer¬ 
sity of California on the raising of bush berries. And I 
have consulted a number of trade journals on the listing 
of blackberries and boysenberries—trade journals on food 
products, listing blackberries and boysenberries. 

Q. Now, with respect to Farmers’ Bulletin No. 199$, of 
the Department of Agriculture, which is known as Plain¬ 
tiff’s Exhibit No. 2, would you please refer to that and! tell 
us what the size of the Himalaya berry is? A. The Hima¬ 
laya berry is given as being of medium size; and the Ever¬ 
green is given as large size. 

Q. Now, have you tasted the boysenberry? A. Haye I 
tasted boysenberries? 

Q. Yes, sir. A. I have. 

Q. Have you tasted the blackberry? A. I have. 

Q. Does either one of those two berries resemble! the 
raspberry in taste? A. I would say the boysenberry 

162 resembles the raspberry. 

Q. Now, does the boysenberry in size approach 
more closely the size of the Evergreen variety of black¬ 
berry, or, for example, the Himalaya variety of the Black¬ 
berry? 
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The Witness: Well, I am not enough of an authority to 
distinguish the Himalaya blackberry from the Evergreen 
blackberry. 

Cross Examination 
By Mr. O’Neill: 

163-4 Q. Mr. Ryan, could you distinguish between the 
Olympic berry, which is a permitted variety, and the 
boysen? A. Well, to my knowledge, of all the blackberries 
that I have ever seen—and I have seen a lot of them in the 
laboratory in the last ten years,—I have never seen a 
blackberry that came to us as a blackberry that anywhere 
near approached the size of the boysenberry. 

Q. Have you ever seen an Olympic berry? A. Well, I 
don’t know definitely that I have; no, sir. 

Q. You have heard the testimony of Mr. Mills here about 
the fact that the two berries, the boysen and the Olympic, 
are almost identical in size and appearance and texture 
and composition; haven’t you? A. I heard him say the 
Himalaya was closely approaching; but I didn’t catch the 
statement that the Olympic was. 

Q. If he so testified, would you disagree with him on 
that? A. No; if he so testified, I could not. 

Q. Mr. Ryan, your experience in the matter of wines, as 
I understand, is restricted to your chemical experience 
here in Washington in the laboratory; is that correct? A. 
That is correct. 

Q. You have had no field experience in wine pro- 
165 duction? A. None whatever. 

Q. You, I assume, have had occasion to analyze 
principally wines as they came into the laboratory, both 
grape and blackberry, and other wine varieties? A. And 
also wines that we made in the laboratory. 

Q. Seldom, I suppose, have you made any wines out of 
berries or fruits except for testing purposes? A. That 
is the purpose of it, yes. 
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Q. And the berries that you obtained to make these black¬ 
berry wines that you have made in your laboratory, for 
example, where, in the main, have you obtained those 
berries? A. Well, we obtained a large quantity of them 
from the Agriculture Department out here in BeltsVille. 
We obtained quite a few from the various frozen fruit com¬ 
panies in Washington. We have written letters to the! Dis¬ 
trict supervisors in districts in which blackberries andiboy- 
senberries are grown, and had them obtain the berries in 
that area and ship them in. In other words, we jhave 
obtained blackberries from, I would say, practically eyery 
section of the United States. 

Q. You are referring, are you not, to the blackberries 
you have obtained for testing purposes since i this 

166 question arose? A. No, sir. I am talking about 
blackberries that we have obtained as far baclj; as, 

well, about 1942 or ’43, when we originated the program 
of checking into the adulteration of blackberry wine. \ 

Q. At any rate, the purpose of obtaining these berries 
was to test them in the laboratory? A. That is right, j 

Q. And you don’t pose as any expert upon berry varie¬ 
ties, do you? A. No, sir. 

Q. You don’t wish to state that the boysen is not a! va¬ 
riety of blackberry, just the same as the Olympic is, of the 
Himalaya is? A. I do not want to state that the boyjsen- 
berry is not a blackberry. 

Q. The gist of your testimony, as I understand it, is the 
wine made from the boysen variety differs in some! re¬ 
spects from wine made from other varieties that you have 
tested in the laboratory, and have made in the laboratory? 
A. The wine made from boysenberries tastes different 
from wine made from other types of blackberries. I would 
say— 

Q. You are not in a position to state what other types 
of blackberries, as distinguished from the grou^) of 

167 blackberries as a whole, that you made any particu¬ 
lar wine from, to compare with the boysen? j A. 

i 

i 
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Well, I can only speak of the wines which we made from 
blackberries. I can only compare those, and, of course, we 
did not make wine from all of the varieties of blackberries. 

Q. What I am asking, in other words, is, when you were 
testing for boysen variety, you knew you were using boy- 
sen variety; is that correct? A. Yes. 

Q. And for comparison purposes, you didn’t get Hima¬ 
layas, you didn’t get Olympics, you didn’t get any other 
special variety; but you just got blackberries? A. No, no, 
that is not so. That is not correct, I should say. We defi¬ 
nitely obtained considerable quantity of Evergreen black¬ 
berries. I know we obtained samples of Himalayas, and 
Eldorados. Those are the ones that I remember. 

Q. Are you in a position to state from your tests as to 
the differences between the boysens that you made, and 
the Himalayas, or the Evergreens that you made in respect 
to acid and pectin and solids? A. Well, I would say in 
respect to acids, solids—let’s put it this way: In respect to 
acids, the boysenberry juice contains more acid than 
168 the Evergreen or the Eldorados, or the Himalayas. 

Q. The fact that it contained more juice and more 
acid doesn’t necessarily make it a different kind of fruit 
from a blackberry; does it? A. That wouldn’t necessarily 
apply, no. 

Q. Now, as a matter of fact, you are quite familiar with 
grape wines? A. Yes. 

Q. You have tested them the same over an extensive 
period of years? A. That is right. 

Q. To a greater extent than the blackberry, I assume? 
A. Well, no; we have done an awful lot of work with the 
blackberries, on account of the adulteration problem. 

Q. In respect to grape wines, there are wide variations, 
are there not? A. Yes. 

Q. In the grape field, as between one grape and another? 
A. There is considerable variation. 

Q. Thompson seedless, for example, is a small, white 
grape. You have large Tokays that are dark; and you 
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have the Malagas, and everyone of them has its individual 
characteristics; doesn’t it? A. They vary in character¬ 
istics ; yes. 

169 Q. But they are all grapes, nevertheless, aren't 
they? A. Yes. 

Q. You will find as wide a variation as between! one 
variety of grape and another variety of grape, as yob will 
find bet-ween the boysen variety of blackberry and gome 
other varieties of blackberries; will you not? A. In [pick¬ 
ing out some particular grape, that is a possibility, yes. 

Q. Now, grapes, as a class, for example, let us take the 
grapes of New York State as compared with the grapes of 
California. Is it not a fact that the grapes of New York 
State are uniformly high in acid, and that the grapes in 
California are low in acid? A. That is right. 

Q. So that California grape wine is made without the 
addition of any sugar in the fermentation process; is!that 
correct? A. That is right. 

Q. Whereas New York State wines, because of the ihigh 
acid content, are ameliorated with the use of considerable 
sugar? A. That is right. 

Q. As a matter of fact, the law allows amelioration to 
the extent of 35 percent by volume with suga] 

170 water solution; isn’t that correct? A. That is co 

Q. Well, that certainly indicates, does it not, a 
very wide variation in respect to acid as between Califor¬ 
nia grapes on the one hand, and New York grapes oil the 
other? A. There is a difference. 

Q. Now, that is true also, is it not, with respect to grapes 
in Washington State, as compared to grapes in California? 
A. Yes; there would be some. 

Q. Do not the Washington grape producers use large 
quantities of sugar for amelioration on account of the 
high acid content of the grape, as compared with itsj low 
sugar, and as contrasted with the high sugar content [and 
the low acid content of the California grape? A. That is 
right. 
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Q. So you would not say, would you, Mr. Ryan, that the 
variations in acid content that you have found as between 
the boysen variety of blackberry, and other varieties of 
blackberry are any more contrasting than the variations 
you have found in the acid content in the grape field! A. 
I wouldn’t want to answer that directly because, frankly, 
I am not too sure about it, just how much that would 
vary. 

171 Q. Now, in respect to flavor, also, you have testi¬ 
fied that the flavors of these two blackberry variety 

wines are different? A. That is right. 

Q. You have described the differences in that flavor. 

Now, couldn’t you say the same thing with respect to 
the flavors of wines produced from various varieties of 
grapes? A. Well, of course, wines produced from various 
varieties of grapes have a different flavor, yes. 

Q. And it is a very distinct difference; isn’t it? A. Well, 
some of them are distinct, yes. 

Q. Well, Concord, for example. How w’ould that differ 
or compare with, let us say, Reisling, prepared from the 
Reisling grape? A. I wouldn’t think there would be as 
much difference between that as there would between the 
boysen and the blackberry. 

Q. Do you know for a fact that it would not? Have you 
made any tests? A. I have had occasion to taste the two 
wines. 

Q. You have made no tests, however? The question was 
with respect to taste. Excuse me. A. That is right. 

172 Q. But there is a contrasting difference, however? 
A. There is some difference, yes. 

Q. Could you describe the taste reaction that you would 
get from Concord, as distinguished from Reisling? You 
have described your taste reactions in respect to these two 
varieties of blackberries. A. Well, that is pretty hard. A 
Concord has—they both have a decided grape taste to me. 
I don’t get a terrific difference between the two; whereas 
these two wines, I do get a considerable difference, because 
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I get that flavor of raspberry in the boysenberry wibe as 
against the more sweet taste of the blackberry. 

Q. Now, from your tests of the blackberry wines,j does 
the boysen blackberry or the other blackberry contain more 
pectin? A. The boysenberry is reported to contain more 
pectin. 

Q. Is it reported to contain, or is it your personal 
knowledge that it does contain? A. I have not made the 
actual analysis of it. 

Q. Is it within your knowledge as to whether the pectin 
content of a wine or, let us say, a larger pectin content 
would create high viscosity? 

Well, it could have an effect on the viscosity. 

Q. Wouldn’t it naturally have an effect on the 

173 viscosity? A. I would say it would, yes. 

Q. Did you not say that the boysen was jmore 
viscous? A. I did say that, yes. 

Q. Is that due to the pectin content? A. I am notj pre¬ 
pared to say. I can only say, in my opinion, it is more 
viscous. 

Q. It is more viscous. 

As a chemist, would you say there would be any pther 
chemical reason why it should be more viscous? A. I 
would say, as a chemist, there could be other reasons] yes. 

Q. Do you know of any reasons? A. Off-hand, I dd not, 
no. 

Q. Now, with respect to the sampling of wines, and the 
production of them in your laboratory, Mr. Ryan, arq you 
not aware of the fact that in the course of the efforts of 
Gibson Wine Company to obtain a hearing to amend these 
regulations, and in the discussions with the defendants, 
there was submitted to your department approximately 20 
samples of blackberry wines of all kinds, taken froip the 
market? A. Yes, sir; I know about that. 

Q. Did you receive those in your laboratory? A. I 
received them personally. 

174 Q. Did you know that the plaintiffs in this case 
had submitted those samples, and requested jyour 

! 
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superior officer, Mr. Mealey, to subject them to chemical 
and organoleptical tests, in a sort of a blindfold way, and 
to have your chemists report as to which was produced 
from blackberries of various varieties, other than the boy- 
sen, and as to which were produced from boysen, or boy- 
sens, in part? A. Yes, sir. I am familiar with that. 

Q. Such a request, you know, was made to Mr. Mealey 
by the plaintiff’s attorneys? A. That is right. 

Q. Did you, in your laboratory, subject those samples to 
these tests to find out which was boysen and which was not 
boysen? A. No, sir; we did not, for the very obvious 
reason, we didn’t know what they actually contained. They 
probably were submitted by the Gibson wine people in all 
good faith; but they were wines from various sources; and 
our experience has been with blackberry—and I am sure 
the same thing applies to boysenberry—that the chances 
are they were not all boysenberry wine. They would more 
likely be adulterated with other types of wine. And we 
didn’t think we should run tests for comparison of these 
wines unless we knew absolutely the source. 

175 Q. Well, you say you didn’t want to make these 
tests because you didn’t know what the wines were 
made from? A. That is right. 

Q. Now, my understanding was that the samples were 
submitted so that you might put to the test your taste buds 
and your chemical apparatus to detect this boysenberry 
which you say you have been able to detect in the wine that 
you make yourselves in the laboratory. A. Well, one of 
the reasons that boysenberry is permitted to be called 
blackberry is that you probably end up with an adultera¬ 
tion of boysen and blackberry and grape wine. At the 
present state of our knowledge, we are not certain that we 
can tell small amounts of grape wine added to boysenberry 
wine. The color is so intense that it covers up; and we 
cannot detect of the odor of 10 percent of grape wine. And 
these boysenberry wines that they submitted, they could 
have very easily contained grape wine; and we would have 
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no way of establishing that they did contain grape wine. 
We are now working on that problem, but we have not 
solved the problem. 

Q. You stated, I believe, that the boysenberry wipe is 
a superior kind of wine, superior in flavor, and so forth, 
to the other blackberries? A. In my opinion, yes. 

176 Q. On the other hand, you have mentioned! here 
that your laboratory, through the years, has created 

standards for blackberry wines. A. Standards to be used 
in the laboratory. 

Q. That is, standards of analyses? A. That we use in 
the laboratory. 

Q. You subject a certain wine to a certain test to find 
out whether that is blackberry wine as you know i|t, or 
whether it has some deleterious or foreign substance or 
substitute in there; is that right? A. Well, the standard 
that we were speaking of applies to the over-amelioration 
of wine, or the possible addition of a less amount of black¬ 
berries than it should have. 

Now, we have other tests that we don’t list as standard, 
that we make to determine whether blackberry w r ine 'con¬ 
tains coloring, artificial coloring, such as coal tar dyep, or 
such as caramel coloring. We have tests that w r e u^e to 
determine whether they have added grape wine to the 
blackberry wine. We don’t list that under standards. 
Those are tests that we make. 

Q. Do I understand that these tests—if the bo^sen- 
blackberry were continued on the market—might be dis¬ 
rupted in some way by the mixture of the boysen variety 
with other blackberry varieties? A. At the present 

177 time, they probably would be disrupted to 4ome 
extent. 

Q. If the boysen variety of the blackberry is a superior 
variety, and makes a better wine, do you think your stand¬ 
ards thus made should stand in the way of progress!and 
development? A. We didn’t approach it from that angle. 
We approach it from the angle of consumer acceptance; 
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what the consumer buys; and what the consumer expects 
to get. If he buys boysenberry wine, he should get boysen- 
berry wine. That is our purpose. If he buys blackberry 
wine, he should get blackberry wine. 

Q. In that regard, Mr. Ryan, do you know of any in¬ 
vestigation that has been made by your organization, 
either out of Washington, or through your field offices, in 
interviewing consumers with respect to their understanding 
about what is or what is not blackberry wine? A. No; we 
have not conducted a survey of that type, as far as I know. 

Q. You have not made such an investigation? A. No. 

Q. Well, you are not in a position then to say -what the 
consumer understands with respect to these blackberry 
wines, as to whether one is genuine and the other is not? 
A. I would say this: It would be next to impossible, 

178 from the seed catalogs that I have examined, and 
packing list of frozen-food lockers, canned goods 

dealers, that you could go out and buy blackberries and get 
boysenberries, or buy boysenberries and get blackberries. 
They are always labeled as to -what they actually contain. 

Q. Well, the people who go out and buy wine in the coun¬ 
try are not necessarily the ones who go around to buy 
frozen blackberries, or boysenberries; are they? A. That 
is true. 

Q. So you have a completely different class of consumers 
that are involved; is that correct? A. Well, I don’t know 
whether you have a completely different class of consu¬ 
mers ; but I think it goes back fundamentally to the propo¬ 
sition, if you are buying boysenberry wine, it should be 
made from boysenberries. 

• •••••••#• 

179 By Mr. O’Neill: 

Q. As to consumer understanding, Mr. Ryan, with¬ 
out belaboring the point, don’t you agree that the pur¬ 
chasers of these canned commodities in the grocery stores 
would, in all likelihood, be a different class of people than 


are purchasing wines in the liquor stores and at the Mrs? 
A. No; I don’t see why they should be any different at all. 

Q. On the question of your laboratory standards to en¬ 
force purity, do you think you can enforce purity in all of 
these wines by laboratory tests alone? A. Well,! we 

180 can go a long way toward doing it. 

Q. Now, were your taste tests with respect to boy- 
sen blackberry wine in your laboratory and other black¬ 
berry wine confined to the wines that you made; or h&ve 
you tested, by taste, commercial wines as produced and on 
the market, similar to the 20 samples that I referred tp a 
while ago? A. I don’t quite understand your question, Mr. 
O’Neill. 

Q. Your taste tests which you say give you the feeling 
that there is a difference in taste in these products— A. 
Well, it applied to the wines that we made in the labora¬ 
tory. 

Q. The wines that you made yourself? A. Yes. 

Q. As to those particular wines, did you make them, Mr. 
Ryan? A. No, I did not. 

Q. You don’t know, then, I assume, just precisely how 
they were made in respect to amelioration with sugar? A. 
I know how they were supposed to have been made. But 
Mr. Yalaer is here to testify as to that. 

181 Redirect Examination 


By Mr. Davis: 

Q. Mr. Ryan, you testified, have you not, to the fact that 
you have tasted both the blackberry wine and the boysen- 
berry wine? A. Yes, sir; that is right. 

Q. And your testimony is, is it not, that there is a marked 
differentiation in the taste, as far as you, personally, are 
concerned? A. That is right. 

Q. Now, Mr. Ryan, your department, if I understand cor¬ 
rectly, is set up for the purpose of making these respective 
tests with respect to both grape wine and berry winej is 
that correct, sir? A. That is right. 
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Q. You make these tests, do you not, in view of the fact 
that standards with respect to these wines may be set up 
for the purpose of protecting the public? A. That is the 
purpose of the work. 

Q. And it is my understanding, if I am correct, that 
these standards are set up so that certain producers will 
be stopped from producing the manufacture of products 
along lines which should not be sold to the public in any 
manner other than that which they are truthfully 

182 produced and accepted by your Alcohol Tax Unit 
standards? A. That is right. 

Mr. Davis: No further questions. 

Mr. Donnelly: No further questions, Your Honor. 

The Court: Mr. Ryan, when the Alcohol Tax Unit sent 
out this circular No. 78, to the effect that boysenberry wine 
might be labeled as blackberry wine, were you consulted, 
or did you make any recommendation? 

The Witness: No, Your Honor. I was not in charge of 
the division at that time. Mr. Linden was in charge. He 
later died, and I took his position in June, 1949. I was not 
consulted in connection with that. But he was. I know that 
as a fact. I know he was consulted in connection with that. 

Peter Valaer was called as a witness by and on behalf of 
the defendants, and having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Donnelly: 

183 Q. State your full name. A. My name is Peter 
Valaer. 

Q. Mr. Valaer, what is your official position with the 
Alcoholic Tax Unit in the Bureau of Internal Revenue? A. 
I am senior chemist in the Alcoholic Tax Unit of the Bu¬ 
reau of Internal Revenue. 

Q. How long have you been active in the chemical field 
in the Bureau of Internal Revenue? A. For 42 years. 
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Q. Are you a graduate of any university? A. I have a 
BS degree from the engineering branch of the University 
of North Carolina, and a Master of Science degree fi}om 
George Washington University. 

Q. Have you specialized in wine work in the Alcohol Tax 
Laboratory? A. Analyzed many thousands of samples. 

Q. Have you specialized in this work? A. Well, in recent 
years, five or six years, all my time has been more or lbss 
with wine. 

Q. With respect to your duties, have you made any in¬ 
spections of wineries in the United States? A. I things: I 
have made inspections in practically all of the wineries} in 
the United States. There may be a few I have not; but 
most of them I have been in. 

Q. Once or more than once have you made these inspec¬ 
tions? A. Sometimes a half dozen times. 

184 Q. Have you given any study to the methods; of 
principles of wine making? A. Well, I studied 
pretty thoroughly. I try to read and study and discpss 
wine making with all of the people that I felt knew some¬ 
thing about it. 

Q. Have you ever made wines in the laboratory? A. 
Yes, I have made many fermentations of wine. 

Q. From boysenberries and blackberries, for example? 
A. Yes, I have. 

Q. From other types of fruits as well? A. Practically 
every fruit that would lend itself to wine I have made ex¬ 
perimental wine batches. 

Q. Did you thereafter analyze the wine that you had 
made in experimental batches? A. I did. Of course, I 
analyzed the juice and analyzed the wine afterwards, in 
order to set certain analytical figures that would assist us 
in inspections in analysis of miscellaneous wines that came 
to the laboratory for analysis. 

Q. What familiarity do you have with such fruits as 
blackberries and boysenberries and loganberries? A. Boy- 
senberry and blackberry, as far as the appearance of the 
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berry itself is concerned, it is very different, and that differ¬ 
ence follows all the way through the juice into the wine. 

Q. What opportunity have you had to examine 

185 the berries ? Is it confined to here in Washington, or 
have you been out in the field? A. We followed the 

blackberries and other berries that were made into com¬ 
mercial wine wherever they were grown in all parts of the 
United States. 

Q. Have you been in various parts of the United States 
where the berries are grown? A. Yes, I have. Sometimes 
not necessarily on account of the berries, but wherever I 
have looked for them, because I was always interested, 
more or less, in the wine. For instance, I pick berries my¬ 
self. Asa rule I try to get my hand on the berry because I 
want to be sure that they are berries and I can learn some 
of the characteristics. 

I have picked berries in Georgia, all the way up the At¬ 
lantic Seaboard, all the way up as far as Pennsylvania; in 
New Jersey, all in that area, around in Louisiana, and in 
Texas and Arkansas, Oklahoma, and the Pacific Northwest. 
I think that covers the area pretty well. 

Q. Have you talked with people in the areas where these 
berries were grown? A. Yes, I have. 

Q. Have you, in addition, attended any technological con¬ 
ferences on the subject of berries, the culture, and 

186 the like? A. No, I have never been to any sort— 
last August about this time, I was out in Davis, Cali¬ 
fornia, and while I was out there, this question of boysen- 
berries was up in Washington, and I wanted to learn as 
much as I could about boysenberries, and other berries that 
grew out there. So I took the matter up with various mem¬ 
bers of the scientific staff of the University of California. 

For instance, one of my questions would be: Is a boysen- 
berry just the same as a blackberry? Would you consider 
accepting a boysenberry as a blackberry? 

Without exception, no one agreed that they should be ac¬ 
cepted one for the other. 
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Mr. 0 ’Neill: Your Honor, I think this is entertaining but 
it is quite hearsay, relating what a lot of unnamed pedple 
have told the witness as to their opinions. 

Mr. Donnelly: I did not mean for the witness to sthte 
what anyone said. I wanted to qualify him as to the scqpe 
and breadth of his experience in berries and wine-making. 

I 

By Mr. Donnelly: 

Q. Davis, California, is that the site of the University! of 
California? A. That is the agricultural branch of the TJni- 
versity of California. 

Q. Did you attend this conference in August! of 

187 1949? A. That was the conference I attended, j 

Q. That is between the 1949 ruling on this subject 
or expression of view and the November 30, 1949 expres¬ 
sion of view as to whether boysenberry is a different kind 
of fruit than a blackberry? A. X am afraid that is a liitle 
involved. I could not quite get that. 

Q. Your trip in August of 1949 was between the tjwo 
expressions of view, one in February, and one in Novem¬ 
ber on this subject, wasn’t it? A. Yes. 

Q. And on your return, did you report what you b a< l 
learned to Mr. Mealey, the Deputy Commissioner of in¬ 
ternal Revenue? A. Yes. I would like to explain thaC I 
didn’t really realize that anyone had any idea that a boy- 
senberry would he accepted as a blackberry, because I idid 
not accept that myself. They were always so very differ¬ 
ent. But when I heard that someone was trying to do that, 
I wanted to know just what these men who studied these 
things, spent a good many years of their lives, in that s|ort 
of thing, what they thought about it. 

It was only when I got down to a winery where they were 
using the boysenberries that I got a difference of opinion. 

Q. Now, with respect to this conference in August 

188 of 1949, would you tell us the type of persons tpat 
you consulted there? A. Well, let’s see. I can re¬ 
member just one expression. 
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Q. Not an expression. What was the types of persons? 
A. Well— 

Q. Were they horticulturists, or what? A. Dr. Craze 
was one and Dr. Ammeron and Dr. Marsh, and Dr. Joslyn, 
Winkler, Elmo— 

Q. Whiat were their professions; were they medical doc¬ 
tors or what? A. Horticulturists and professors in en¬ 
tomology. Dr. Ammeron and Dr. Joslyn and Dr. Marsh are 
all professors in the Uuiversity, teaching capacity. Dr. 
Ammeron is in the agricultural branch. Joslyn and Dr. 
Marsh were professors at the University at Berkeley, Cali¬ 
fornia. Professor Winkler was at Davis. 

Q. Having conducted your trips in the field, and exam¬ 
ined berries there, and having examined berries which have 
come to you in the Alcoholic Tax Unit, have you noted any 
similarity or dissimilarity between boysenberries and black¬ 
berries? A. Yes, I have. 

Q. Will you tell us what the similarity or dissimi- 
189 larity is? A. In order to remember all of the differ¬ 
ent points I made a few notes. 

The boysenberry, of course, is not black. It is red to 
dark red in color, and very much larger than any black¬ 
berry that I have ever seen. The largest blackberry that 
I was able to get together recently was this boysenberry, 
weighed 2.4 times actual weight. The wild blackberries 
I picked, such as I have in this box here— 

Q. (interposing) Did you pick those berries in the box 
which is Defendants’ Exhibit No. 57? A. I picked them 
out near the Zoo, where I live. 

Q. You were telling us the dissimilarity between the two 
types of berries. A. I was just in the middle of that. The 
size of the berries—there are three important differences 
between the boysenberry and the blackberry. One is the 
acid content. An ordinary blackberry will range from .7 
acid to about a little over 1. Sometimes, if the berries are 
not quite so ripe, it will he a little more than that. The 
boysenberry that I have analyzed, the minimum acid con- 
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tent—I am referring to the juice, because the juice is 


the 


thing we use for making wine—contained 1.4—that was the 
lowest, and the highest ran a little over 19 parts per ljter. 

That is 1.4 acid, we will say, as against 1.9, or, as it 
190 often expressed, 14 parts per liter up to 1914 p&rts 
to liter. 

Q. Which berry has the 1914 parts? A. I am just speak¬ 
ing of the range of acidity in boysenberry. Blackberries 
will have less than that. It will run from about .7 to a little 
over 1. 

Q. So, there is dissimilarity in acid content? A. That is 
right. | 

Q. WTiat about the type of acid in each of the berries? 


The Witness: The blackberry contains two acids, prin¬ 
cipally. It contains about 5/10 of one percent of isocitric 
acid, and about 3/10 of malic acid. * * * there is only citric 
acid in boysenberry. 

• * * * * * • • * • 


191 By Mr. Donnelly: 

Q. Have you actually attempted to determine whether 
there is citric acid in boysenberries? A. No, I have nof. 

Q. How about with respect to the mineral and ash con¬ 
tent of the two berries, blackberries against boysenberries? 
A. The ash, did you say? 

Q. Yes. A. The ash of a blackberry was usually higher 
than a boysenberry. A boysenberry wine, for instance, j will 
run about 25/100 of ash while a blackberry will run about 
35/100 of ash. It always seemed to be more mineral blat¬ 
ter in a blackberry than in a boysenberry. 

Q. Is there any difference in the taste and flavor! be¬ 
tween the two berries? Is there any difference in the tjaste 
and flavor of the two? A. That is one of the j)rin- 

192 cipal differences between the boysenberry and: the 
blackberry. A blackberry has very little flavorj A 

good many people object to blackberries on that account. 
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They just say it does not have much taste. But a hoy sen- 
berry, on the other hand, has an abundance of flavor and 
taste. The taste is different from the blackberry. It rather 
suggests raspberry, something along that line. 

Q. With respect to the wines, have you made wines from 
the boysenberry in your laboratory? A. Yes, I have. 

Q. And wines from blackberries in your laboratory? A. 
Yes, I have. 

Q. Are the wines alike or not alike? A. The wines are 
different. 

Q. In what respect? A. The blackberry wine, as I said 
before, hasn’t very much taste or character, hut, on the 
other hand, the boysenberry has a rich, much better, more 
flavorsome character, if that is what you refer to. Also, 
the consistency of the wine is different. When we crush 
blackberries to make wine, they are rather brittle, juice 
comes out rather nice, but boysenberry tends to be pulpy. 
It is, -what we say in chemistry, colloidal. It seems a little 
bit more colloidal, or viscous; that is, the boysenberry is 
over the blackberry. The boysenberry, in other 
193 words, has a little more body than a blackberry. 

Q. Have you analyzed the two wines? A. Yes, I 

have. 

Q. What differences are there between them? A. Just 
recently, we got some Evergreen blackberries from Seattle, 
which is the principal berry used in making commercial 
wines all over the United States, speaking of the United 
States as a whole—when wild berries are out of season, un¬ 
available, wine manufacturers begin to purchase berries 
from the Pacific Northwest, and the berries they purchase 
mostly, because it is the one mostly grown, is the Ever¬ 
green. 

In order to get the comparison between these two impor¬ 
tant berries, we ordered a frozen mass of boysenberries 
from the Fresno district, Watsonville, down through that 
area there, and we ordered another batch of blackberries, 
Evergreens, from the Seattle area, analyzed those in paral- 
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lei; that is, we made wine at the same time, and compared 
them all the way through, and analyzed them to see the dif¬ 
ference. There was considerable difference in the finished 
product. In fact, I have the samples of the wines right 
here, and I can give you the analysis of the two, if ^ou 
would like. I have the analysis of the juice before the \nne 
was made, and I have the analysis of the wine it$elf. 

194 Q. Are these the samples of the wine you speak of, 
73, labeled “standard blackberry wine,” and 74, la¬ 
beled “bovsenberry wine”? A. That is right. This is black¬ 
berry. If you can see through the light there, you will! no¬ 
tice the foam is practically colorless. You see how thait is 
just like ink, and there is quite a difference really in analy¬ 
sis and the character and the taste of the two wines. They 
were made according to what we call “to standard.” The 
regulations permit things to be done to wine. 

For instance, the juice of a blackberry hasn’t got, or any 
berry hasn’t got, very much sugar. So, the law permits us 
to put in enough sugar to make up what we call natural 
deficiency to bring the musk of the juice so, on fermenta¬ 
tion, it will produce about 13 or 14 percent alcohol. Be¬ 
cause it has high acids, the regulations permit what we call 
amelioration; that is, it depends upon the acid content how 
much it can be ameliorated. 

Now, with blackberries, and berries in general, their 
acids, as a regular thing, are rather high. In fact, I have 
never seen any berry of this type that was not eligible for 
what we say full amelioration, which is 35 percent. 

Now, after the wine is made up to natural deficiency of 
sugar, then it is ameliorated 35 percent of sugar water; 
that is, water containing about 20 or 22 percent sugar. 

195 When that is mixed with wine, it will also pro¬ 
duce 13 or 14 percent alcohol by volume. That sec¬ 
ond step is called amelioration. Then after the win<£ is 
finished, they are permitted to add 11 percent by weigh); of 
dry sugar for sweetening purposes only. 


I 

i 
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Those are the three general steps that are followed in 
the manufacture of fruit berry wines; and also for other 
fruits for that matter, but in blackberry wines— 

Q. (interposing) That is the formula you followed in 
making up these two samples of wine? A. What? 

Q. That is the formula which you followed in making up 
these two samples of wine? A. In the manufacture of any 
fruit wine, under the Internal Revenue law, that is what we 
follow. Those are the privileges the wine-maker has, and 
that is what they all follow. 

Q. Is it not true that the blackberry wine has a dry taste 
or flavor, and the boy^senberry has a much sweeter or 
syrupy taste in flavor? A. As far as the sugar content is 
concerned, they are about alike because practically all of 
the sugar outside of that little natural sugar that is in there 
is added sugar, and the sugar is the same in both instances. 

The taste of blackberry is different because it does 
196 not have any particular flavor, not strong, anyway; 

but, as far as the dry is concerned, that is just what 
I would call it. 

Q. Is it not then dryer than the boysenberry wine, how¬ 
ever ? A. Dryer in what sense ? 

Q. The quality of being dry. It is not as sweet, is it? 
A. Yes, it is; because, you see, for the trade they sweeten 
it so it will be acceptable to the trade. When we speak of 
wines that are dry, we have in mind wines without sugar, 
and that is all right for grape wines or table wines, we will 
say; but for berry wines I have never seen what we would 
call a dry berry wine. They are all sweet. 

Q. Now, Mr. Valaer, after your return from your trip to 
California in August of 1949, did you write a monograph 
or report, entitled ‘‘The Use of the Blackberry, the Boy¬ 
senberry and the Loganberry in Wine-making, and the 
Name of their Products,” to Mr. Mealey, the Deputy Com¬ 
missioner? A. Yes, I did. 

Q. I have this as Defendants’ Exhibit No. 9. Also, are 
you the author of a monograph entitled “Blackberry and 
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other Berry and Fruit Wines,” dated November, 1945? A. 
Yes, I am. 

i 

« * * * • • * * • | # 

i 

197 Cross Examination 

By Mr. O’Neill: I 

* • • * # # # * # j • 

Q. Mr. Valaer, the production of wine on a commercial 
basis in the winery is somewhat different, is it not, than 
experimental production in the laboratory? A. Well, it 
may be, but it has never shown that. You see, wje do 

198 just what the wine-maker does, only we do it on a 
small scale. My fermentations are carried out in 

pyrex glass where it does not dissolve any of the material. 
Being glass, we can see just what goes on in there, and it 
is weighed from day to day to see just what the losses!are. 
We know just what the composition of the mash is. j We 
follow it all the way through. We know what we start 
with. We know exactly how much sugar we add; weifind 
out what the losses in carbon dioxide are and how much it 
is blown over, and the little alcohol that is lost, we trap it. 
All the way through we have better control of it; only it 
is done on a small scale. 

Q. And being done on a small scale, you do not aiiji to 
do anything except find things like acids and sugar land 
alcohol content, and similarities of that kind in chenjical 
composition? 

Now, in a commercial production, of course, there i$ an 
aging period, is there not, and there are filtration opera¬ 
tions? A. Yes. 

Q. And it is over an extensive period of time that!the 
wine is produced, and its characteristics may change bver 
that period of time, may they not? A. Yes, that is right. 
In a commercial winery they cover more time. It goefe to 
storage, and they do different things. I do not think 

199 that really changes the composition to amount to 
anything. 
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Q. It does change it some, doesn’t it? A. Yes. For in¬ 
stance, I followed up the wine in two or three instances. 
For instance, the Kosury Winery out in Seattle sent me 
a batch of blackberries, through the supervisor, and he 
wrote back, “lam making wine out of the very same black¬ 
berries, and I would like to see how we come out,” and 
strange to say, we were very close together. There was 
hardly any difference. 

Then, another time, Mr. Sonneman—I believe he is 
here—sent me a batch of must of his wine. Most of his 
wines are made from wild blackberries. He gets his black¬ 
berries from down in Kentucky. 

Q. Just let me ask you some questions. A. I am trying 
to tell you the difference. I am trying to answer that ques¬ 
tion. I made wines out of the berries he sent me, and they 
were practically the same again. 

I am telling you all that to answer your question. 

Q. I am trying to understand whether the commercial 
production, being on a large scale, and having aging 
periods, and filtration, and so forth, does not create a dif¬ 
ferent result than a laboratory, small operation, such as 
you have. A. I do not believe it would make any difference 
to speak of. 

200 Q. But there would be some difference? A. If 
there would, I do not know of any. 

Q. You know, of course, that the commercial wine pro¬ 
ducer is trying to create a product which would be accept¬ 
able to the public in taste; he is in the business to sell 
wine; he wants to create the best product he can; isn’t that 
a fact? A. That is right. 

Q. And some wine producers are better than others, and 
they do a better job than others? A. Some wine-makers 
make a better job of it; use better materials, and things 
like that. 

Q. And a blackberry wine producer, using the same kind 
of berries that you might use here, because of his desire to 
create that consumer desire for the product, may subject 
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it to different processes than you do, in amelioration, for 
example, with sugar, and get a different result than you 
get? A. I do not think so. The wine-maker is trying to 
make his very best product, and he will follow, as a rule, the 
regulations, keeping within the limits, and not try to stretch 
out or anything like that. 

Q. In respect to your samples here, the boysen-black- 
berries had a higher acid content, did they not, than 

201 the other blackberries? A. That is right. 

Q. The wild blackberries that you picked yourself? 
A. That is right. 

Q. Bearing that in mind, did you use more or less ^ugar 
in the production of the blackberry sample than you cjid in 
the boysenberry sample? A. Referring to these two 
samples? 

Q. Yes. A. The boysenberry has more sugar in jit to 
begin with. 

Q. And more acid also? A. So, consequently, we add less 
sugar to make up this natural deficiency. It is less s^igar 
that is added. But, at that stage, of course, they both have 
the same amount of sugar, because the difference between 
the two has been made up with added sugar, so th^t we 
start out with a boysenberry must and blackberry must 
having the same amount of sugar, and then it is amelio¬ 
rated 35 percent with the same kind of sugar water solu¬ 
tion. 

Q. In other words, you have added to each of these wines 
the same amount of sugar and water solution— A. (inter¬ 
posing) Sugar water solution, yes, sir. 

Q. Did you add the same amount of sweetening sug^r at 
the end? A. That is right. At the end, I added 11 

202 percent of dry sugar in both batches. 

Q. In other words, you started out here, let us! say, 
with two bowls of sugar and you used one bowl in each pro¬ 
duction; you used the same quantity in the production of 
each? A. That is right. 

0. Is it not a fact in the production of wines generally, 
including grape wines, that the wine produced from the 




high sugar grape such as the California grape, is never 
ameliorated with sugar, whereas the sugar solution and the 
amelioration, because of high acid content, is resorted to 
a very large extent in New York State? A. That is right. 

Q. On that basis, if you were trying to create here a 
product, such as is commercially produced, that you would 
have used less sugar in the high acid berry than you used 
in the low-acid berry? A. Speaking of grape wine in that 
case— 

Q. Will you answer that question first? A. Not in this 
case. You see, actually, the two berries have different 
amounts of sugar. Then I made up the natural deficiency 
to be equal, you know. In other vrords, the amount of 
sugar I added w T as enough so that if the blackberry juice 
had been fermented without any further, it would produce 
about 14 percent alcohol. If the acids are not suffi- 
203 cient, if it has 7.6 parts per liter, then I ameliorate 
35 percent, which they have there. So each one was 
ameliorated 35 percent with the same sort and strength of 
sugar solution; and the amount of dry sugar added after 
complete fermentation, of course, the same, too. 

Q. If you w r ere producing for commercial purposes, isn’t 
it correct to state that the high acid grape, or berry would 
be ameliorated with more sugar normally than the low acid 
grape or berry? In other words, is it not a fact that they 
use no sugar at all in California grapes? A. In California 
they do not use it. 

Q. Whereas they use sugar extensively in New York? 
A. That is right. For fruit and berry wines they do per¬ 
mit them to add sugar, the berry wine-makers in Califor¬ 
nia, very few of them as a matter of fact, now, just four 
or five, and they do use sugar because the state evidently 
realizes that if they did not add sugar, they would not have 
any alcohol, enough to be called a wine. So, they had to 
realize that. 

Q. It is reasonable, I suppose, Mr. Valaer, to assume 
they use sugar in California to produce the boysen-black- 
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berry wine, because of the high acid content of the berry; 
isn’t that correct? A. That is right. 

204 Q. You stated in your study of your blackberries 
there came a time when you heard about this boy sen 

blackberry, and were rather shocked to hear about it being 
called a blackberry? A. Yes, I was. I was disappointed, 
because it did not seem that way. 

Q. When did that happen first? Recently, or several 
years ago? A. Really, the first I fully realized that some 
felt that way about it was when I went to visit the Gibson 
Wine Company down in Elk Grove, California. 

Q. Was it at that time that you learned the boysen was a 
variety of blackberry, or so regarded in the trade? A. I 
heard that they were using a boysenberry and calling it 
blackberry. 

Q. Mr. Mills told you that? A. That is right. 

So, I tried to talk it over with Mr. Mills. I said, “What 
do you want to do that for?” He said, “It is a black¬ 
berry.” In fact, every time I would say “boysenbenjy,” 
he would correct me and call it “blackberry.” That ^vas 
all goodnatured, but at the same time, I could see he 
wanted to call a boysenberry a blackberry; no question 
about that. 

Q. You are familiar since that time, of course, with all 
the authorities on berry classification; you familiar- 

205 ized yourself with that, didn’t you? A. For botani¬ 
cal purposes, it is hard to say just where you wquld 

put that berry. Man had nothing whatever to do with that 
berry. It was spontaneous creation like the Concord, the 
scuppernong, and a lot of famous grapes that are the back¬ 
bone of the wine industry. Nobody had anything to 1 do 
with it. They tried to do things with it, and made it worse 
a lot of times. When I was in California, I studied the dif¬ 
ferent kinds of grapes, always have, and one time they 
had over 8,000 and now they have about 12,000, and they 
are not much good. These horticulturalists have done lifttle 
things to them, most of the time making them worse rather 
than better. 
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As far as a boysenberry is concerned, they did not do 
anything to that. Five years ago, out at Beltsville I saw 
the boysenberries growing. Mr. Ryan was with me at the 
time. We saw* it running along the ground like sweet po¬ 
tatoes instead of in a blackberry patch, and it was much 
larger. I analyzed it. In fact, the analysis is in that chart. 
It had high acid content and fine flavor. Then, from time 
to time I had blackberries. I had boysenberries from up 
in the Pacific Northwest. I got some out there, and I had 
them from different areas of California. It is always the 
same. It seems to me just about like this (indicating). 

Q. Notwithstanding, of course, all of those differ- 

206 ences, Mr. Valaer, that you have pointed out, the 
question I am asking you is, after you learned from 

Mr. Mills in California, for the first time that this was a 
variety of blackberry, did you not consult the authorities 
and find out that it was so classified by the University of 
California, and by the United States Department of Agri¬ 
culture, and did you not also know that it was so classified 
by the Bureau of Plant Industries of the Department of 
Agriculture, Dr. George Darrow? A. Yes. 

• ••••••••• 

207 By Mr. O'Neill: 

Q. Yes, indeed. A. I would have no objection to classi¬ 
fying the boysenberry in the blackberry family. In fact, 
that is just about where it probably ought to be. There 
is no other place for it, particularly. But, the difference 
between a boysenberry, and its ordinary members of that 
family is too great. It should carry its proper name. In 
fact, I talked that over with Dr. Darrow before I went to 
California, and after I returned, and he said, “I think the 
proper way, not to confuse anybody, is not to call it a black¬ 
berry, to give it the proper name, the boysen or the logan, 
or whatever the case may be, not just as blackberries for 
commercial purposes.” That is too broad. That would 
be deceitful. It would be misleading. It would be an im- 
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position just to call it a blackberry, because the customer 
or the wine-maker, the consumer, would have in mind the 
ordinary blackberry and you would give him a boysenberry 
or vice versa. He may prefer boysen, and you would; be 
calling it 11 blackberry. ’ * 

I think that classification is far too broad, and it should 
not be in there. 

Q. Considering the high quality of the berry and the 
product it produces, do you think perhaps it might be 

208 called “Wine produced from the boysen variety of 
the blackberry”? A. That would certainly be bet¬ 
ter than “blackberry.” 

Q. Do you think such a label would adequately project 
and inform the public? A. I do not know whether wine¬ 
makers would agree to that particularly, but that would be 
a big improvement over just “blackberry,” there is; no 
question about that. 

Q. Now, Mr. Valaer, you have mentioned, the boysen¬ 
berry in the berry field is more or less in the category of 
the Concord, or the scuppernong in the grape field. I do 
not recall your language exactly, but that it is a sort of Jost 
variety that grew up accidentally somewhere. But, in tihat 
regard, a Concord is known, at least as a grape, isn’t it? 
A. It is a grape, certainly. 

Q. And so is a scuppernong a grape? A. Yes; it is a 
different type, but a. grape. 

Q. I believe, Mr. Valaer, you are somewhat of an author¬ 
ity on scuppernong grapes as well as blackberries? A. I 
am very much interested in them, at least. 

Q. Did you not prepare a treatise on the subject of mus- 
codine grapes and scuppernongs ? A. That is right. 

Q. Would you tell us—perhaps I can shorten this 

209 by reading this statement, and ask if this is |not 
from your treatise: 

“The muscadine grape family (vitis rotundifolia) dif¬ 
fers so widely botanically from the other species of Y^itis 
that some writers place it in a separate grouping. This 
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distinctive grouping has been so well known in the South¬ 
ern States that to the grower there are two classes of 
grapes, the muscodine or ‘scuppernong,’ and the Euvitis, 
the so-called ‘bunch’ grapes.” 

That is from your treatise? A. That is right. 

Q. Would you say, Mr. Valaer, that the scuppernong in 
the grape family—would you not say that the scuppernong, 
or muscodine in the grape family is as far afield from the 
grapes that we know as the boysen-blackberry is from other 
blackberries? A. It is as far apart, I would say; I would 
think so. 

Q. And, nevertheless, the scuppernong grape is permit¬ 
ted by your regulations to be called “grape wine,” the same 
as any other grape variety, such as Concord; is it not a 
fact? A. I have never seen any member of the muscodine 
family, of which the scuppernong is the most promi- 
210 nent member, called just “grape wine.” They al¬ 
ways call those wines by their name, you know, like 
the muscadine, or name it some particular species and call 
it “scuppernong.” 

Q. They are not required, however, to do so? A. No. 
I don’t know whether we ever had anything to say about 
that or not. It was not necessary because the producer 
always says that. They are very proud of that, and they 
call it what it is. , 

Q. For the information of the Court, would you mind 
telling us briefly the difference between the scuppernong 
and the so-called “bunch” grapes? A. Yes. There is a 
good deal of difference. That is, the muscadine, scupper¬ 
nong in particular, is very rich in flavor, more so that 
most any grape, and it has a thick skin. It is just a sort 
of different character. 

Q. How does it grow? A. It grows— 

Q. (interposing) More or less like a berry you pick? 
You pick individual grapes off the vine? A. It is not in 
bunches. As a rule there are two or three in the bunch, or 
sometimes just a single grape. They are trying to make 
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them bunch up, and they are also trying to make the skin 
a little thinner, because it is a regular leather skin; but their 
way of propagation is almost like the dewberry. You 

211 cannot graft it like you do a grape vine; you have to 
layer it; you have to put the ends of the vine down, 

and it strikes roots at the joints, you know, just about like 
the dewberry does, something along that line. It is in those 
principal ways that it is different from an ordinary, what 

* we call Lubrusca, which is the Catawba, the Ives, the com¬ 
mon well-known Niagaras, and the Vinifera, the Corrigans, 
the Palomino, various California grapes, in which the iflesh 
sticks to the skin instead of slipping off like the Lubrhsca. 

Q. Mr. Valaer, you are familiar, I assume, with the let¬ 
ter that your superior, Mr. Mealey, wrote on November 30, 
which is the subject of this litigation? A. Yes, it was in 
Mr. Ludwick’s brief, was it not? 

Q. Yes. A. That is right. 

• * * • * • * # * • 

212 By Mr. O’Neill: j 

Q. At any rate, what I was wanting to ascertain, Mr. 
Valaer, is how you arrived—I assume you were consulted 
as the expert of the Department on these things—as tojhow 
you arrived at these particular permitted varieties.! A. 
How would I identify them? 

Q. Did you— A. (interposing) I have examined those. 

* I mean I have studied them one by one, if that is the list 
I have in mind, that Mr. Ludwick— 

Q. (interposing) I will show you this Plaintiff’s Exhibit 
No. 7, which contains the list I refer to. A. Thesej are 
different varieties of blackberries. They are all black; they 
are all rather similar. I do not know everyone of tljose. 
For instance, there is a good many of them you give the 
same name. The Black Diamond is really the Evergreen. 
Several of them named like that are just the same names 
for the same ones. As far as I know, everyone of 
those is a black blackberry. They look very much 
^ 213 alike. 
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The Gardena, the Lucretia, the Mayes, are trailing, 
and some of those others are quite upright. As far as 
being blackberries are concerned, they are so near the 
blackberry, that I believe the matter was well taken, and 
we could accept it as blackberry. 

I would like to give my opinion, if you would like me to, 
along that line. If I were raising a dewberry that I men¬ 
tioned there, and I was a wine-maker, I would prefer to 
call it a dewberry wine. Dewberry is a nice wine. It has a 
better flavor than ordinary blackberry. 

Q. On that question, Mr. Valaer, is the boysen a dew¬ 
berry? A. No, not strictly. The chances are that it has 
some dewberry characteristics. That is probably where it 
got its trailing characteristics from. I would certainly say 
it is not the dewberry. I would say it has individual char¬ 
acteristics, and the only name for it is boysenberry. 

Q. Under your classification of berry varieties here, you 
allow some dewberries to be called “blackberry wine,” and 
some erect blackberries to be called “blackberry wine”; 
isn’t that correct? A. Yes. 

Q. You do not say that all dewberries are excluded 
214 from being called “blackberry,” just certain dew¬ 
berries? A. Strictly speaking, they actually are not 
the same, but they are rather near. In the first place, in 
the bucket they look the same, and especially when they 
are wild, the dewberry is picked about the tail end of the 
dewberry season, and the chances are that there will be 
some dewberries picked with the blackberries. For that 
reason, and as a sort of generous way of looking at it, I 
think that ought to be all right. That is my private opinion. 

Q. How did the Olympic berry happen to get on this 
approved list, when he boysen did not, bearing in mind 
Mr. Mills testimony that they are almost identical? A. I 
do not think so. I am not any too sure about that Olympic. 
I do not think so. I think the Olympic is as black as the 
the ace of spades, and looks very much like the Evergreen, 
as I remember; but I would not say about that. 
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Q. In other words, is it your opinion here that all red or 
reddish tinted blackberries should be denied the designa¬ 
tion “blackberry wine”? A. No, I did not say that.j 

* Q. Have you listed here as a permitted blackberry vari¬ 
ety, any reddish variety? A. So far as I know, they do 

not have any there. 

215 Q. The effect of your classification is to exclude 
all the red ones, is it not? A. Exclude all the red 

» ones? 

Q. Yes. A. It wouldn’t he so much that, as the fa$t all 
those I recognize are all black, and they are all aboui the 
same size and they are distinctly blackberries. 

Q. There are no red ones here at all? A. As far as I 
know there is not, but I would not say. 

Q. Don’t you recognize the fact that there is such a thing 
as a red blackberry? A. I do not think it ought to be 
called that, outside the broad classification that is given 
by horticulturists, they sometimes call the blackberry jfam- 
ily, or the bramble family, which also sometimes consists 
t of raspberry, too, you know— 

Q. Don’t you think it is just as reasonable to call ai red 
raspberry or a red blackberry as the name “blackberry,” 
as it is to call a black raspberry by the name “raspberty”? 
There are blacks and reds in both categories of fruitj A. 
Just to call a berry “raspberry” is not sufficient, because 
there is a difference between the red raspberry and black 
► raspberry, and a lot of consumer preference, tpo. 

216 Q. Why is the boysenberry sample that you made 
darker than the Evergreen blackberry sample that 

you made, if the boysen fruit that you started with was 
lighter in color? A. That often happens. The loganberry 
is still lighter than a blackberry and has a darker chlor. 
You cannot go by the color of the fruit itself. It does not 
follow that the berry that is dark or black, that it neces¬ 
sarily should have darker juice; it just does not follow 
that way. 

Q. You might have a reddish berry that would come out 

* with a black wine? The juice might be black in the boysen, 
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might it not! A. It so happens that this boysenberry gives 
a wildish reddish character and not black, gives a juice 
that is six times as dark as that which was taken at the 
same time. 

Q. Isn’t it a fact that loganberry gives a lighter colored 
juice? A. What kind? 

Q. Loganberries. A. Loganberries, as a rule, give a 
darker juice than a blackberry. Although loganberries cost 
more than blackberries, as a rule, on the market, they use 
the juice to color blackberry in order to cover up sub- 

217 standard blackberry. In fact, I do not know of any 
loganberries that we ever had that had lighter juice. 

The juice of a blackberry is lighter than the loganberry 
juice. That is the general situation, in my experience. 

Q. Now, Mr. Valaer, with refernce to these samples, you 
made chemical analysis of each of them? A. Yes. 

Q. Do you have those analyses? A. Yes, I have. 

Q. Would you give us for the record the comparative 
analyses in respect to sugar, alcohol, and total acid? A. 
Of the wine or juice? 

Q. Of the wine. A. The boysenberry wine contained 14 
percent alcohol, .272 ash, 1.07 percent acids. 

Q. Is that total acids? A. Total acids; .07 volatile acids. 
Q. Now, the sugar. A. One percent natural acids. The 
color of the boysenberry wine— 

Q. (interposing) Would you give us the sugar? A. The 
absolute sugar was not determined. We have total solids. 
Q. Total solids? A. 14.4 percent total solids for boy¬ 
senberry. 

218 Q. How did you determine the total solids? A. 
Evaporate 10 miloliters in a platinum dish, and 

weighing it to dryness. The non-sugar solids have been de¬ 
termined, you see, on the dry wine. 

Q. Would you give us that figure too? A. The non-sugar 
solids for boysen wine was 4.57, and for the Evergreen, was 
3.15. 
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Q. Could we have on the Evergreen the same figures, 
namely, alcohol— A. I am going to give you the analysis 
of the whole Evergreen. 

Q. The alcohol in it? A. 14.21. 

Q. And the total acids? A. Alcohol— 

Q. What about total acids? A. .72. 

Q. Volatile acids? A. Volatile acid, .04, and natural acid 

. 68 . 

Q. Total solids? A. 14.21. 

Q. Of those Evergreen berries that are beside you^ the 
Defendants’ sample, from which you made this Evergreen 
wine? A. These have nothing to do with the wine 

219 here. The wine was made with boysenberry, all 
right, but the blackberry wine was made with an 

Evergreen, which is not here, you see. I have Evergreen 
berries which look very much like this, as a matter of ifact. 
They look the same. 

I 

| 
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220 Henry 0 . Sonneman was called as a witness by and 
on behalf of the intervenors, and having been first 

duly sworn, was examined and testified as follows: 

Direct Examination 

’ i 

By Mr. Davis: 

Q. Your full name ? A. Henry 0. Sonneman. 

Q. Where do you reside, Mr. Sonneman? A. I live in Sil- 
verton, Ohio, just outside of Cincinnati. 

221 Q. Are you now associated or affiliated with a 
company engaged in the production of blackberry 

wine? A. Yes, sir. 

Q. In what capacity? A. I am president, managing di¬ 
rector, and treasurer of Meiers Wine Cellars, Incorporated, 
of Silverton, Cincinnati, and Isle St. George, Ohio. 

Q. How long have you been with this company? A. Been 
with the company since 1923. 
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Q. And how long have you held the capacity that you now 
hold? A. My present capacity I have held since 1947. I 
have been general manager since 1928. 

Q. Will you explain to this Court the duties which you 
have in said capacity? A. I am directly responsible for 
the production of all wines, grape wines, fruit wines, cham¬ 
pagne, vermouth and allied products, and also handle the 
production of our winery at Sandusky, have full charge of 
our vineyard operation on the Isle St. George, and also con¬ 
tact all of our agents and distributors and customers 
throughout the United States in the states where we sell. 

Q. One of the products this company makes, you name 
“blackberry wine”; is that a fact? A. Yes. 

222 Q. Will you tell this Court the products you use in 
the manufacture of this blackberry wine? A. In the 
manufacture of our blackberry wine, we use a varietal 
blackberry by the name of “blackberry” that has been 
known for years and years to be called and classified as a 
blackberry. 

Q. How many large blackberry wine manufacturers are 
there in this country, if you know? A. I do not know all of 
the manufacturers in this country. The people we have as¬ 
sumed made blackberry wfine, from what we call black¬ 
berries have been the Garrett Wine Company, the Monarch 
Wine Company of Georgia, the Honeywood Distillers of 
Salem, Oregon, the Pommerelle Company of Seattle, Wash¬ 
ington. 

Q. To the best of your knowledge, do either of these com¬ 
panies, or any of them, use any berry other than the black¬ 
berry, as you know it, in the production of blackberry wine? 
A. Not in the production of blackberry wine. 

Q. I note that in your answer, you neglected to mention 
the Gibson Company as one of the large blackberry produc¬ 
ers. Will you explain -why you did so ? A. It has been my 
understanding, and particularly since the testimony you 
presented here today, that they made their blackberry wine 
from boysenberry type of berries. 
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223 Q. Have you personally had a chance to observe 
the differences, if any, between blackberries and boy- 

senberries? A. Yes, I have. 

Q. Will you explain to this Court the differences, the dis¬ 
tinctions that you have observed? A. The blackberry! is a 
varietal type of berry that has been growing in this coun¬ 
try long before man inhabited the United States. It is as 
traditional as the shores of Maine and as the rocky coast 
of California. It has a taste and flavor that I have been 
brought up with. 

The taste of the boysenberry is entirely different ^han 
the taste of blackberry. 

The appearance of the berry, the berries that I have seen, 
the boysenberries, are considerably larger, many times 
larger, than blackberries, and they have an entirely differ¬ 
ent flavor. Their characteristic is of a red raspberry rajther 
than of a blackberry. The taste which we know to be the 
blackberry, the general wine blackberry flavor. 

Q. Now, Mr. Sonneman, would you please tell us wliere, 
throughout these United States this product which you!sell 
as a blackberry wine is sold? A. We sell it in about 26 
states throughout the United States. 

224 Q. Would you, for the purpose of the record, iden¬ 
tify some of the wholesalers in several of the states? 

A. We sell three monopoly states, W T est Virginia, Virginia 
and Pennsylvania. We sell wholesalers in New York City, 
New York State; we sell in Ohio, Indiana, Kentucky, Illi¬ 
nois, Wisconsin, Michigan, North and South Dakota, Minne¬ 
sota, Nebraska, Colorado, Florida, Georgia, New Mexico, 
Texas, and Missouri, I believe. 

Q. You come in direct contact with these wholesalers 
throughout the country? A. I do. 

Q. Do you discuss your blackberry wine with them? I A. 
Ido. 

Q. Do you discuss the subject of blackberry wine gen¬ 
erally, as known by the industry, with them? A. That is 
right. 


i 

I 





Q. Will you please tell this Court the acceptance and as 
to what these wholesalers expect to have accepted generally 
throughout the public with respect to blackberry wine? 
A. I think our company, and I can say it without any ego¬ 
tism, is regarded as the producer of the finest blackberry 
wine in the country. We have been making blackberry wine 
from blackberry-type berries since 1934. 

• **•••••#• 

226 By Mr. Davis: 

Q. Mr. Sonneman, you personally have tasted both types 
of wine, have you not? A. That is right. 

Q. Are you able to give us the differentiation in the taste? 
A. Yes, I am. 

Q. Will you explain your differentiation? A. Again, I 
say the character of the fruit of the boysenberry carries 
over into the wine in producing a red raspberry character¬ 
istic that is foreign to a genuine blackberry wine. 

Q. Mr. Sonneman, in the event that the boysenberry were 
to be accepted as a blackberry, would you then be 

227 caused to change the entire basis of production upon 
which you depend for the making of blackberry 

wine? A. I do not know how to answer that, Mr. Davis. 
We are traditionally accepted in making blackberry from 
w’hat we know to be blackberries. However, if economic 
circumstances would force us otherwise, we would perhaps 
be forced to do so. 

• •••••••*• 

By Mr. Donnelly: 

Q. Mr. Sonneman, I hand you Defendants’ Exhibit No. 5, 
a newspaper advertisement of the plaintiff company’s 
blackberry wine, and ask you to look at the berry alongside 
the glass of wine. A. Yes. 

Q. Can you identify that berry from your familiarity 
with blackberries and boysenberries as either one kind or 
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the other? A. I would say off-hand that that is a black¬ 
berry. 

Mr. Donnelly: That is all. 

Cross-Examination 

j 

By Mr. O’Neill: 

! 

Q. Mr. Sonneman, I would like to show you a photograph 
on page 17 of plaintiff’s Exhibit No. 1, and asij: you 

228 if you can identify the berry that is pictured in; that 
photograph. A. You mean as to type? The name of 

the berry, or to the general characteristic of the berry? 

Q. The name or any description you can give of itl A. 
I would not know the exact name of it. I would say it was 
a blackberry, large blackberry. 

Q. Could you give a description, or could you give us the 
same information with respect to the picture on page 19? 
A. I would not be too sure about that. 

Q. How about the picture here on page 21? A. It looks 
somewhat like a blackberry. 

Mr. O’Neill: For the purpose of the record, I would like 
the record to show that the last picture identified by the 
witness on page 21 is that of Cuthbert raspberry, and the 
picture on page 19, which wns the second one I showed, is 
the boysen, and the picture on page 17 is the Kosmo black¬ 
berry. 

The Court: The picture on page 19 is what? 

Mr. O’Neill: Page 19 is the boysen, and page 21;is a 
raspberry. 

By Mr. O’Neill: j 

Q. Mr. Sonneman, I only have one more question of ;you. 
You are a competitor of the plaintiff in this case, 

229 are you not? A. Yes. j 
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EXHIBITS 

Excerpts from Plaintiff’s Exhibit No. 1 

California Agricultural Extension Service 
BUSH BERRY CULTURE IN CALIFORNIA 
H. M. Butterfield 

Circular 80 Revised January, 1947 
The College of Agriculture 
University of California—Berkeley 
*#*•##•#•• 
Importance of Bush Fruits 

#*••**•••• 

Gross income per acre does not necessarily indicate net 
income to the producer, but a high gross income is im¬ 
portant. Los Angeles County reported acreage yields and 
gross value by berry varieties in 1942, when blackberries 
were reported to have had a gross acre income of about 
$504; raspberries, about $700; Young and Boysen varie¬ 
ties, approximately $560; and strawberries $720. 
**••**•*•• 

Trend in Production 

With the exception of the Young, Boysen, and Nectar 
blackberries, the acreage of bush berries has declined for 
many years; with the other varieties of blackberries, this 
decline has continued for the past forty years, so that 
fewer of these berries are now grown than in 1899. 
**••*#•*•• 
Blackberry and Dewberry Varieties 

The following discussion is confined to brief descriptions 
of the principal black-fruited varieties new being grown 
and those considered worthy of trial. The Boysen, Logan, 
Phenomenal, Young, and Nectar varieties, because of the 
red to reddish-black color of their fruit, constitute such a 
distinct class that they are discussed in a separate section. 
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Advance .—A very early semiupright blackberry, the Ad¬ 
vance is suited to the milder section near the coast in south¬ 
ern California. The berries are firm and valuable for e$rly 
market, and free from blackberry-mite injury. There |are 
two strains which should be interplanted to insure pollina¬ 
tion. The variety is not recommended for central or north¬ 
ern California. 

Bowen .—The Bowen is a blackberry of essentially the 
same characteristics as the Cory Thornless, and possibly 
the same variety, as nearly as can be judged at the present 
time. It has been patented under Plant Patent 635, ibut 
no important differences have yet been noticed in growing 
it under exactly the same conditions as the Cory Thbrn- 
less blackberry, regardless of claims to the contrary. The 
original plant was reported to have been found growing 
wild on the peninsula south of San Francisco and was pat¬ 
ented by John C. Bowen of Palo Alto, California. 

Brainerd .—The Brainerd, introduced in 1932, is a ;va¬ 
riety resulting as a cross between the Himalaya and an¬ 
other variety, thought to be the Georgia Mammoth. George 
M. Darrow of the United States Department of Agricul¬ 
ture says that it is much larger and, under some condi¬ 
tions, firmer and better in quality than the Himalaya, j It 
is suitable for canning or frozen-pack preserving. It is 
being tested in this state and is worthy of further trial 
where the summer temperature is not too cool. 

Burbank Thornless .—The Burbank Thornless is men¬ 
tioned here because it is often confused with and sold; as 
the Cory Thornless. It has no prickles on the petiole^ of 
the leaves and can thus be readily distinguished. The 
flowers are borne late in the season in clusters like those 
of the Himalaya. This variety is of little value for any 
purpose. It bears fruit in a hot climate, but the fruit is 
inferior to that of the Himalaya. It is essentially the same 
as the wild thornless berry of Europe, from which it was 
probably developed. 

Cameron .—A new thornless dewberry, the Cameron^ is 
under test in southern California. The variety has cpn- 
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siderable promise for inland districts where dewberries 
thrive. 

Cory Thornless (Thornless Mammoth ).—The Cory 
Thornless blackberry is a thornless mutation from the Mam¬ 
moth blackberry. It is an extremely vigorous, hardy, strong 
grower, and is productive in good soil under good man¬ 
agement, although a shy bearer in many parts of Cali¬ 
fornia; it is also subject to injury by the blackberry mite. 
This probably accounts for the fact that the Cory Thorn¬ 
less is rarely grown commercially at the present time. The 
canes are semitrailing, and occasionally have thorns. The 
fruit is large, midseason, and sweet when ripe, but is in¬ 
clined to be soft and difficult to handle, and is therefore not 
suitable for long-distance shipments, though popular for 
local markets. It is easy to handle and popular in the 
home garden because of the absence of thorns. Plants 
from root suckers or root cuttings revert to the thorny 
form. 

Crandall (Macatawa). —Vigorous, hardy, and very pro¬ 
ductive, the Crandall ripens fruit over a long season in the 
coast region, but in the interior valleys it is inclined to 
have a short season. The fruit is large, firm, and sweet, 
early in season, and a fair shipper. It is popular in the 
southern part of the state. The bush is somewhat tender, 
and the fruit is subject to attack by the blackberry mite. 
The name Macatawa is applied to a berry which is essen¬ 
tially the same as the Crandall, possibly a slightly improved 
strain of the Crandall blackberry. 

Evergreen (Oregon Evergreen ).—The bush of the Ever¬ 
green is vigorous, strong growing, and drooping. The fruit 
is firm, sweet, of good quality, and large although it tends 
to be small unless well supplied with moisture. It is late 
to very late in season. Although subject to injury from the 
blackberry mite, the variety is worthy of trial. A thorn¬ 
less form in Oregon known as the Thornless Evergreen is 
very promising and apparently just as satisfactory as the 
Evergreen. 
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Gardena .—The Gardena is a vigorous grower and a heavy 
producer. The fruit is large, glossy black, firm, sweet, and 
delicious; the seeds are large. The season is early, abdut 10 
days before the Lucretia. The variety is popular in the 
southern part of the state. It is free from blackberry-mite 
injury. 

Himalaya .—The bush of the Himalaya is extremely vigor¬ 
ous, very spiny, trailing or semitrailing, perennial, $.nd a 
► heavy producer. The fruit is roundish in form, of medium 

size, and juicy. The season is from June to late fall. It 
is a very popular variety, but is subject to redberry dis¬ 
ease (blackberry mite). Plants bear well, often from four¬ 
teen to twenty years. 

Kittatinny .—The bush of the Kittatinny is a sjtrong 
grower, hardy, and productive. The fruit is large, glossy 
black, sweet, and of good quality. It is midseason toj late. 
The variety is very susceptible to red rust, and is rarely 
planted. 

Kosmo .—The Kosmo (fig. 1) originated in Oregon and 
has been patented. It closely resembles the Mammoth 
and Cory Thornless but is reported to yield better than 
either of these. It is worthy of further trial. 

Lawton .—The bush of the Lawton is sturdy, erect, a 
strong grower, and a heavy producer. The fruit is large, 
black, sweet, of excellent quality, and is midseason. It is a 
standard variety in Sonoma County, but is poor in quality 
unless fully ripe, and is somewhat susceptible to Irust. 
Broken roots sucker badly. 

Lucretia .—The Lucretia is hardly and productive; the 
berries are large, sweet, black in color, and soft; the ^eeds 
are large. It ripens after the Gardena. It is a general- 
purpose variety, self-fertile, and free from blackberryjmite 
injury. 

Macatawa .—The Macatawa is probably identical with the 
crandall or possibly an improved strain of Crandall, j 
Mammoth .—The Mammoth was developed as a seedling 
along with the Logan (Loganberry) from the Aughinbaugh, 
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a named variety of the wild Pacific Coast dewberry. The 
bush is extremely vigorous, fairly hardy, a rapid grower, 
and a heavy producer. The flower is considered partly 
self-sterile under some conditions. Canes are semitrailing 
or trailing. The fruit is very large, long in shape, black, 
sweet, and soft when fully ripe. It is very popular in Cali¬ 
fornia, ripening early to midseason, usually between the 
Logan and the Lawton, and is often sold as a black Logan¬ 
berry. The size of the berry tends to be small unless plants 
are well cared for, and it is subject to injury by the black¬ 
berry mite. Some strains, possibly seedlings, seem to bear 
small fruit. There is a variety sold as Seedless Blackberry 
that probably developed in San Jose as a seedling of the 
Mammoth. 

Mountain Blackberry .—A new and improved strain de¬ 
veloped from the Advance blackberry, the Mountain is 
promising in southern districts where the Advance thrives. 
It is reported to be even earlier than the Advance black¬ 
berry, making it the earliest of all blackberries grown in 
California. The fruit is round, of good size—under favor¬ 
able conditions somewhat larger than that of the Advance. 
It is firm enough to be a good shipping berry. Another 
point in its favor is that it does not require another strain 
for pollination as does the Advance. The first fruit will 
begin to ripen in March or April in early districts. Being 
an evergreen variety, it can be planted as late as March 
or April. 

Olympic .—The Olympic is a new blackberry that has re¬ 
ceived considerable publicity in the Pacific Northwest but 
has not yet been thoroughly tested in California. 

Texas Early .—The Texas Early was introduced from 
Texas, where it is well known. It resembles the Crandall 
in habit of growth but the berries average larger; the Cran¬ 
dall is sweeter, however. The Texas Early is promising 
in southern California where it is being grown. 

Thornless Austin .—A thornless form of the Mayes- 
Austin type, the Thornless Austin, has been tested in Cali- 
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fornia, but production has usually been poor and the plants 
have not been resistant to disease. The variety may appeal 
to the home gardener who can give it the good care ; re¬ 
quired. This variety and the Cory Thornless are con¬ 
sidered the best of the thornless trailing blackberries. The 
Thornless Evergreen may fill in as a later variety. 

Boysen, Logan, Phenomenal, Young, Nectar, and B|oss 

Blackberries 

Several varieties of blackberries are distinguished by a 
reddish color when they are mature, yet all of them are 
properly grouped with the true blackberries. All leading 
authorities on berry classification now consider the Logan, 
Phenomenal, Boysen, and similar varieties as nothing mpre 
than varieties of Rubus ursinus var. Loganobaccus. The 
Young is a hybrid derivative of this same group. 

Boysen (Boysenberry ).—The Boysen (fig. 2) closely re¬ 
sembles the Young (Youngberry) and even more closely a 
berry known locally in central California as the Lubben. 
The berries average much larger than those of the Young; 
many of the berries reach a length of 1*4 inches and oc¬ 
casionally more. Tests for solids (mostly sugar) show that 
normal Boysen blackberries contain about 10.25 per cent 
as compared with 9.00 per cent for fairly ripe Youngs hnd 
Logans, 9.75 for the Macatawa blackberry, 9.00 per pent 
for red raspberries, and 6.50 per cent for Klondike straw¬ 
berries. Very ripe Boysens often test from 11.75 to 12.00 
per cent solids. A test reported from Oregon indicates 
that the Boysen contains more acid, more sugar, and mk>re 
pectin than the Logan. These tests account for the popular 
opinion that the Boysen has better flavor. If similar tbsts 
were made for the Nectar, they might indicate even mpre 
sugar, since many people consider the Nectar slightly 
sweeter than the Boysen. 

Another characteristic of the Boysen is that it bearsj an 
important second crop, whereas the Young is practically 
through fruiting by July 1. It ripens its crop perhaps 10 
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days or 2 weeks later than the Young. It has foliage of a 
slightly darker shade of green, but the thorns are essentially 
the same in size and number. 

The origin of the Boysen variety is obscure; but about 
1923 Rudolph Boysen took some of the plants from a farm 
near Napa to Anaheim, where George Darrow of the United 
States Department of Agriculture and Walter Knott of 
Buena Park later saw the new variety. In time Mr. Knott 
got a start of the variety and introduced it to the public 
in 1934 under the present name, given by Darrow. Since 
that time the berry has become very popular. It should 
greatly lengthen the season for fresh berries in this group 
and should be popular as a canning or juice berry. 

Logan (Loganberry ).—Canes of the Logan (fig. 3) are 
vigorous, hardy, exceptionally productive, trailing in habit, 
and covered with a large number of small spines. Recent 
investigations indicate that the Logan variety is merely a 
form of the wild Pacific coast dewberry and not a hybrid 
between the Aughinbaugh and a red raspberry. The fruit 
is long, large, dark red in color, subacid in flavor, and good 
in quality. It is excellent for shipping, canning, and juice 
making. The season is early. Logans are grown in nearly 
all berry sections of California. The bush is comparatively 
short-lived in some sections, and the fruit is too acid for 
some people. 

A thornless form of the Logan variety was discovered on 
the place of Mrs. Beulah E. Bauer and Gordon R. Bauer 
at San Gabriel in 1929. In 1933 it was patented and placed 
on the market as the Thornless Logan Blackberry. Most 
nurserymen list it as the Bauer Thornless Loganberry. 
The variety is proving to be just as fruitful and as satis¬ 
factory in every way as the ordinary Logan; in addition it 
is entirely thornless, without even a prickle on the leaf 
petioles or the canes. This thornless berry should be popu¬ 
lar with growers who like the Logan flavor yet object to 
the fine thorns on the ordinary type. It should be propa- 
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gated from rooted tips and given good cultural treatment 
to do well. 

Nectar (Nectarberry). —Nectar, a new berry, is reported 
to be a chance seedling, possibly of the Young, with friuit 
somewhat larger in size and darker at maturity than the 
latter. Plants were offered for sale in 1937 for the first 
time. Apparently it is just as satisfactory as the Boysen 
for commercial purposes; in fact, the two varieties are v^ry 
hard to distinguish either in the field or in the basket. 

Phenomenal .—The Phenomenal vines are strong, vigor¬ 
ous, and productive. The fruit is large, long, red in color, 
subacid in flavor, larger than the Logan, but softer in tex¬ 
ture; the druplets are larger and more irregular. The 
variety is generally given the same culture as the Loghn; 
it ripens about a week later. It was introduced by Luther 
Burbank in 1897. 

Ross (Rossberry ).—The Ross is a berry in the satae 
group as the Boysen and the Young, said to have been sent 
by Luther Burbank, about thirty years ago, to a friend of 
Ross R. Wolfe, of Stephenville, Texas. It has not been 
tested long enough in California to show exactly how; it 
compares with the Boysen, Young, and Nectar, whichj it 
closely resembles. Mr. Wolfe listed the berry in 1945 aind 
1946, claiming that the plants are more vigorous than the 
Young, that they withstand more cold than the Boysen, aind 
the fruits ripen about 2 weeks earlier than the Boysen. j A 
limited test in 1946 in Berkeley did not indicate much dif¬ 
ference between this and the Young in vigor or in size of 
berry, or in any other important characteristic. Further 
tests, on a larger scale and under different conditions, are 
needed to disclose any differences that may exist. 

Young (Youngberry ).—The Young is a cross between ^he 
Phenomenal and the Mayes dewberry of the southern states 
and was first grown in California in 1925. It is a vigorous 
grower and bears heavily. The canes are trailing. T|he 
fruit is large, dark red in color—almost reddish black wljen 
ripe—juicy, and sweeter than the logan when fully ripe; 



the seeds are large. It ripens about the same time as the 
Logan and is largely replacing the latter in some districts. 
It is excellent for fresh market and for frozen pack, but is 
probably not a satisfactory substitute for the older variety 
in juice manufacture. 

Many thornless forms of the Young variety have ap¬ 
peared, but most of those tested in California have been 
disappointing in yield or in other important characteristics. 
The Acme Thornless Young, a patented variety, is the 
most promising of the thornless type but needs further 
testing to fully determine its productiveness and resistance 
to disease. Under some conditions it appears to be as pro¬ 
ductive as the thorny type; however, compared with the 
Thornless Logan, it has failed to increase in popularity. 


Excerpts from Plaintiff’s Exhibit No. 2 

GROWING ERECT AND TRAILING BLACKBERRIES 

«#••****•• 

Farmers’ Bulletin No. 1995 
U. S. Department of Agriculture 

Blackberries have become so popular for canning, for 
jam and pie making, and as a fresh fruit that the demand 
for them is increasing. Also, the use of improved methods 
of cultivation and of selected varieties has lengthened the 
season of production and marketing. 

The longer season, greater demand, and better quality 
have made the commercial growing of blackberries—both 
erect and trailing (dewberries)—profitable in many States. 
In some sections they have become one of the important 
crops. 

Successful blackberry growing depends largely upon se¬ 
lecting the varieties suited to the locality and to the pur¬ 
poses intended. Descriptions of the leading erect and trail¬ 
ing varieties are given in this bulletin, along with directions 
for their propagation, cultivation, fertilization, training 
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and pruning. To reduce the cost of the field, especially dur¬ 
ing the first year, crops between rows and cover crops are 
recommended. The use of the practical methods described 
will reduce damage from diseases and insects. 

# # • * # # # * « • 

Washington, D. C. Issued April 1048 

i 

# # • * * # * # • I • 

By George M. D arrow, principal pomologist, and Georg^: F. 
Waldo, associate pomologist, Division of Fruit and Vege¬ 
table Crops and Diseases, Bureau of Plant Industry, 
Soils, and Agricultural Engineering, Agricultural j Re¬ 
search Administration 

! 

# * * * * # • * * ! • 

i 

Importance of Cultivated Blackberries 

Blackberries were cultivated in 1939 on about 27,000 acres 
in the United States, according to the Sixteenth Cenisus 
(1940). Figure 1 shows the areas where these berries w^re 
grown. They are cultivated generally over a wide area ex¬ 
tending westward and southwestward from New Jersey 
and North Carolina to Kansas, Oklahoma, and Texas. Out¬ 
side this area they are grown in California and south¬ 
western Michigan and to some extent in New York and 
western Oregon and Washington. It is difficult to estimate 
the acreage devoted exclusively to erect blackberries, jbe- 
cause trailing blackberries (called dewberries in some sec¬ 
tions of the country) are grown with them to some extent 
in nearly all sections. It is known that considerable of the 
acreage in southwestern Michigan and southern New 
Jersey and all of that in central North Carolina are de¬ 
voted to trailing blackberries. Texas has the largest acre¬ 
age in blackberries, over 6,400 acres: Oregon has the second 
largest, over 5,000 acres; other States with large acreages 
in blackberries are Oklahoma, Arkansas, Washington, Cali¬ 
fornia, Michigan, and North Carolina. 

i 

i 
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The cultivation of blackberries has extended much less 
rapidly than would have been the case had not the wild 
forms been found in such abundance in nearly every sec¬ 
tion of the country. With the gradual introduction of new 
and better varieties especially adapated to different sec- 



Figure 1.—Outline map of the United States showing areas where erect black¬ 
berries or trailing blackberries (dewberries) were grown in 1939, as reported 
in the Sixteenth Census. Trailing blackberries are important in southwestern 
Michigan, southern New Jersey, and central North Carolina. 

tions, however, the superior size and quality of the culti¬ 
vated berries are being recognized. Commercial varieties 
produce firmer fruit, which can be kept in good condition 
longer after picking. Moreover, through proper selection 
of varieties fresh cultivated blackberries can be obtained 
in most sections before the'first wild ones ripen and long 
after the last wild ones are gone. As these points of su¬ 
periority become more widely known, cultivated varieties 
will be grown more generally. 

General Comparison of Erect and Trailing Blackberries 

The blackberry has a root that lives for many years and 
a top that lives only 2 years. It bears fruit upon canes 
grown the previous year. These canes die soon after they 



167 


i 

! 


have fruited. The trailing blackberry differs from the 
erect blackberry in having canes that trail on the grounjd or 
climb over brush and shrubs. From this habit it receives 
the names “running blackberry,” “ground blackberry,’’ 
and “dewberry.” Canes of the trailing blackberry fprm 
new plants by rooting at the tips, whereas the erect black¬ 
berry propagates itself by suckers. The fruit clusterjs of 
the trailing blackberry are usually small and open; those 
of the erect blackberry are larger and denser (fig. 2). ! 

The trailing blackberries produce fruit similar to thajt of 
the erect blackberries, but because their berries ripen earlier 
than those of most erect blackberries the culture of trailing 
blackberries has proved profitable in many sections. Be¬ 
cause the canes have less woody fiber and must be fully 
supported, the methods of raising them different consider¬ 
ably from those used for erect blackberries. 

* # # * * * * * *j* 

Varietal Characteristics 

The characterizations herein are intended to aid prospec¬ 
tive growers in selecting varieties adapted to their districts 
and to the purposes for which they intend to grow black¬ 
berries. Only those varieties successfully grown through¬ 
out large areas of the United States are included. 

Erect , Semierect, and Semitr ailing Varieties 

Alfred .—Michigan origin. Berries large, firm, sweet; 
quality very good; season a week earlier than that of 
Eldorado. Bushes very vigorous, hardy, productive. Prom¬ 
ising variety of the erect type for the Northern States, 
especially Michigan. Susceptible to orange rust. 

Blowers .—New York origin. Berries large, firm, acid 
until ripe; quality good; season early midseason and ling. 
Bushes vigorous, hardy, productive. Adapted to the North¬ 
eastern States; also grown successfully in Kentucky p.nd 
Michigan. Susceptible to orange rust. 

Brainerd .—Hybrid of the Himalaya and an eastern feort 
originated by United States Department of Agriculture,'but 

j 
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essentially a Himalaya in plant type. Berries about 50 per¬ 
cent larger than those of the Himalaya, high-flavored, not 
turning red after picking and therefore unlike berries of 
many other varieties; season after that of commonly grown 
erect varieties. Bushes grown and trained like those of 
the Himalaya, usually hardy as far north as New Jersey 
and central Illinois. Grown commercially in Arkansas and 
western Oregon more than elsewhere. 

Crandall (Macatawa, Everbearing).—Texas origin. 
Berries large, firm, sweet; quality very good; season very 
early and long. Bushes vigorous, semierect, making few 
suckers, tender (limits of hardiness not known), productive. 
Leading variety in southern California; liked in eastern 
Texas; not adapted to Northeastern States. 

Dallas .—Texas origin. Berries large, firm; quality very 
good; season early. Bushes vigorous, semierect, semi¬ 
hardy, productive. Grown in Texas and Oklahoma. 

Delsweet .—Semibroadleafed sport of Evergreen produc¬ 
ing berries of slightly better quality. 

Early Harvest .—Illinois origin. Berries medium-sized, 
firm; quality good; season early and long. Bushes mod¬ 
erately vigorous, erect, making fewer suckers than some 
other varieties, often needing heavy pruning to prevent too 
heavy crop, not hardy in the North, very productive in the 
South. Desirable variety in most of the South; grown as 
far north as Maryland and southern Illinois; the Early 
Wonder perhaps better where hardy. Very susceptible to 
orange rust. 

Early Wonder .—Texas origin. Berries medium-sized, 
firm; quality very good; season medium early. Bushes 
vigorous, semierect, productive. A leading variety in Texas 
and Oklahoma. 

Eldorado (Stuart, Lowden, Texas).—Ohio origin. Berries 
medium-sized to large, firm, sweet; quality very good; sea¬ 
son early to midseason and long. Bushes very vigorous, 
hardy, productive. One of the best varieties in most of the 
sections adapted to blackberries except the extreme South. 
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► Known in Oregon and Washington as the Stuart and Tbxas 
and in Canada as the Lowden. Most resistant to or^ge 
rust of the widely grown varieties. 

Evergreen (Black Diamond).—Origin unknown; grown 

* in Europe since 1809. Berries large, exceptionally firm, 

L sweet; quality good; seeds large; season late to very late 

and long, ripening after other blackberries. Bushes vigor¬ 
ous, semihardy, deep-rooted, drought-resistant, productive; 

i canes semitrailing, rooting at tips, trained to a two- br a 
four-wire trellis (figs. 10 and 11) in Oregon and Washing¬ 
ton and to a pole or a wire trellis 5% feet high or to stakes 

*• like trailing blackberries in New Jersey; planting distances 
—6 by 8 feet in New Jersey and 16 by 8 feet in Washington 
and Oregon. One of the best varieties in Oregon and Wash¬ 
ington, but not generally adapted to the States east of! the 
Rocky Mountains, except New Jersey, where it is profitable; 
growing possible as far south as Maryland along the!At¬ 
lantic coast, if care taken to control rosette (double blos¬ 
som) by picking off affected buds early in the spring; now 

► growing wild in Oregon and Washington; plants for c!om- 
mercial fields sometimes grown from seed; being replaced 
by the thornless sport of it. 

Haupt. —Texas origin. Berries large, fairly firm; quality 

• good; season very early, ripening about 2 days after the 
McDonald. Bushes very productive, probably tender ex¬ 
cept in Texas and other Southern States; canes trailing 

' the first year, more upright the second year, rooting at 

# tips. Grown slightly in central and eastern Texas; i not 
liked in Missouri. 

Himalaya (Theodor Reimers).—Generally supposed to 
have originated in California, but apparently the same as 

► the Theodor Reimers, which originated in Germany, j In 
California berries medium-sized, rather soft, sweet; quality 
good to very good; seeds large; season late. Bushes very 

• vigorous, tender, very productive in some sections; cfines 
semitrailing (fig. 12), rooting at tips, perennial in Cali¬ 
fornia, but biennial unless new canes removed; planting 

1 i 

i 

i 
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distances—8 by 8 feet in southern California and 8 by 20 
to 30 feet in Washington, the distance differing according 
to vigor. Standard blackberry for its season in California 
for home gardens and local markets; also grown a little in 
Oregon and Washington, but not generally liked there so 
well as the Evergreen and Brainerd; not adapted to the 
United States east of the Rocky Mountains; probably re¬ 
placeable by the Brainerd except in California. Immune 
from rosette (double blossom). 

Iceberg .—California origin; essentially a white-fruited 
Early Harvest. Berries large, amber white, soft; quality 
very good; season early midseason. Bushes semi-hardy. 
Not adapted to market use, but desirable for home use 
because of color. 

Lawton (New Rochelle).—New York origin. Berries 
large, soft when fully ripe, sweet; quality good; season 
early midseason. Bushes vigorous, nearly hardy, produc¬ 
tive. Grown in Texas and Oklahoma and slightly in other 
parts of the United States; liked especially for canning in 
Texas. Resistant to orange rust. 

McDonald .—Texas origin; hybrid of erect and trailing 
blackberries. Berries large, firm; quality very good; sea¬ 
son very early, 2 weeks before the Dallas and Early Har¬ 
vest. Bushes vigorous, tender, drought-resistant, very pro¬ 
ductive; canes trailing the first year, more upright the 
second year, rooting at tips; should be planted with another 
variety, as the Early Wonder, which blossoms at the same 
time, because self-sterile. Grown in the Gulf region. 

Mersereau .—New York origin. Berries large, firm, 
sweet; quality very good; season early midseason and 
short. Bushes vigorous, hardy, fairly drought-resistant, 
productive. Grown somewhat in Central and Eastern 
States but replaced by the Eldorado in some sections. Sus¬ 
ceptible to orange rust. 

N anticoke (Hirschi, Healthberry).—Maryland origin. 
Berries medium-sized, soft, sweet; quality very good; sea¬ 
son very late and long, beginning to ripen after the Eldo- 
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rado has finished, ripening during August and September 
in Maryland. Bushes vigorous, hardy in Maryland, 
drought-resistant, productive, very thorny. Not adapted to 
general market, but especially adapted to home use. j 

Snyder .—Indiana origin. Berries medium-sized, not jvery 
attractive, firm; quality good; season early midseasoi^ and 
short. Bushes vigorous, hardy, not drought-resistant, pro¬ 
ductive, not producing many laterals. Grown in northern 
United States; not adapted to heavy clay; of value chiefly 
for its hardiness. Less susceptible to orange rust than most 
other varieties. 

Thornless Evergreen .—Thornless sport of the Evergreen, 
largely replacing the thorny Evergreen in New Jersey and 
beginning to replace it in Oregon and Washington. jPro- 
pagated from tip plants only, because of coming thbrny 
from roots. 

i 

Ward .—New Jersey origin. Berries large, firm, sweet; 
quality good; season late. Bushes vigorous, hardy, produc¬ 
tive. Grown in Oklahoma and slightly in the northern 
United States east of the Rocky Mountains. 

Trailing Varieties 

Advance .—Two distinct varieties sold together as ; Ad¬ 
vance, because either alone sterile. Berries large, excep¬ 
tionally firm; quality good; earliest of all in Florida, ripen¬ 
ing in April and May. Grown in southern California and 
in Florida; three new Texas varieties of similar type 
(Earliness, Bigness, and Regalness) suggested for testing 
by growers of Advance. Immune from or very resistajit to 
rosette (double blossom). 

Boy sen (Boysenberry, Nectar, Rossberry, Lavach).— 
Origin unknown; introduced in 1935 in California. Berries 
similar to those of the Young, but somewhat larger, more 
tart, and ripening about 10 days later; like those oij the 
Young, too soft for long-distance shipment. Because of 
its very large berries, replacing the Young to a considerable 
extent in California, Oregon, and Washington, but because 
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of its lateness in ripening less desirable in much of the 
South. Recommended for the same sections and uses as is 
the Young. 

Cascade .—Oregon origin; perfect-flowered variety from 
a cross between the Zielinski, a variety of the native Pacific 
coast trailing blackberry, and the Logan; introduced in 
1940. Berries resembling those of the native Pacific coast 
trailing blackberry in many respects, especially in excellent 
flavor; bright deep red; dessert quality best. Plants vigor¬ 
ous, not hardy except in the Pacific coast region, very pro¬ 
ductive. Recommended for western Oregon and Washing¬ 
ton only. 

Cory Thornless (Thornless Mammoth, Bowenberry).— 
Thornless sport of the Mammoth blackberry. 

Franklin D .—Either identical with the Boy sen or if 
slightly different slightly less satisfactory. 

Ideal Wild (Santiam).—Origin unknown; perfect- 
flowered variety derived from the native Pacific coast trail¬ 
ing blackberry. Berry and plant characteristics similar 
to those of the Cascade, Johnson, and Pacific; berries much 
smaller than those of the Cascade or Pacific and about the 
same size as those of the Johnson; flavor characteristic of 
the native Pacific coast trailing blackberry. Raised to some 
extent in western Oregon, but being rapidly replaced by the 
Cascade. Like the Johnson, very susceptible to the cane 
and leaf spot. 

Johnson .—Recent introduction originating in the coastal 
section of Oregon; parentage unknown; possibly a cross 
between the Logan and the native Pacific coast trailing 
blackberry, resembling the latter in many respects. Berries 
rather small, excellent-flavored, not equaling those of the 
Cascade. Plants productive. Very susceptible to the cane 
and leaf spot. 

Logan (Loganberry).—California origin; oldest trailing- 
blackberry variety of the Pacific coast. Grown from seed 
of the Aughinbaugh variety of Pacific coast trailing black¬ 
berry by Judge J. H. Logan, Santa Cruz, Calif., 1881 (in- 
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sect-pollinated by a red raspberry, probably Red Antwerp, 
in Judge Logan’s garden). Berries large, long, dark red, 
acid, and high-flavored. Formerly most widely growja va¬ 
riety on Pacific coast, now partly replaced by the Young 
and the Boysen varieties. Plants vigorous, not hardy in 
Eastern United States, very productive. Grown for j local 
and distant markets, canning, freezing, and juice making 
and to some extent for wine making; according to a recent 
report, about 2,500 acres planted to the Logan in England. 

Lucretia (Bingleberry).—West Virginia origin; qldest 
and most widely grown trailing-blackberry variety; found 
soon after Civil War and brought to general notice about 
1886. Berries large, long, firm; picked for shipping as jsoon 
as black, but not very sweet unless left on plants a day or 
two longer; quality good; season about June 1 in the l^orth 
Carolina section, later than the Mayes. Plants vigorous 
and productive. Hardy in protected locations even ip the 
Northern States, but in Iowa, Minnesota, Colorado,! and 
neighboring States usually protected in the winter b^ be¬ 
ing covered with soil. Susceptible to anthracnose and leaf 
spot. 

Mammoth .—Originated by Judge J. H. Logan, Santa 
Cruz, Calif., in 1881 at the time the Logan appeared, prob¬ 
ably a cross between the Crandall and the Aughinbaugh. 
Grown little now, because self-sterile. 

Mayes (Austin Mayes).—Texas origin. Berries Urge, 
not so long as those of the Lucretia (fig. 2, A), with lprge 
drupelets, too soft for shipping far, quality good; season 
at least a week before that of the Lucretia. Plants vigor¬ 
ous, more productive than those of the Lucretia. Leaiding 
variety in Texas and grown to a slight extent in many qther 
States. Susceptible to anthracnose and rosette (double 
blossom). 

Nectar .—Reported to be a seedling of Young, but almost 
identical with, if not identical with, Boysen. 

Pacific .—Oregon origin; from a cross between the native 
trailing-blackberry variety Zielinski and the Logan; Very 
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similar to the Cascade but not so vigorous in growth, and 
of less value; introduced in 1940. Berries somewhat larger, 
having an excellent flavor, similar to those of the native 
Pacific coast trailing blackberry. 

Rogers .—Found near Alvin, Tex.; introduced about 1893. 
Canes red hairy like those of southern coastal trailing 
blackberry; similar to the Advance. 

Thornless Boysen .—All plants seen under this name 
proved to be the Thornless Young. 

Thornless Logan .—A thornless sport of the Logan, simi¬ 
lar to the Logan except for absence of thorns and fully as 
good. Root cuttings always thorny. Plants productive. 
Variety becoming popular in Pacific Coast States where the 
Logan is grown. 

Thornless Young .—A thornless form of the Young, simi¬ 
lar to the Young except for absence of thorns; leaves usually 
cupped more than those of the thorny Young. 

Young (Youngberry).—Originated about 1905 by B. M. 
Young, of southern Louisiana, as the result of a cross of 
the Phenomenal and the Mayes; introduced in 1926. Berries 
larger than those of the Lucretia, attractive, deep-wine- 
colored, much sweeter than those of the Logan, Boysen, or 
Lucretia when ripe; one of the best of all blackberries for 
freezing and for jam, holding flavor well; dessert quality 
high, milder than the Boysen, expressed juice apparently 
equal to that of the Logan; season about the same as that 
of the Lucretia, continuing about 10 days longer. Plants 
more vigorous than those of the Lucretia; hardy 100 miles 
south of Washington, D. C., but not so hardy as the Lu¬ 
cretia. Widely grown in the Southern States and the Pacific 
Coast States; recommended from Richmond, Va., to north¬ 
ern Arkansas and south to southern Georgia and the Gulf 
coast and for the sections of the Pacific Coast States west 
of the Cascade Mountains. Canes somewhat resistant to 
anthracnose and the foliage to the common leaf spot; buds 
susceptible to rosette (double blossom) in the Southern 
States. 


Zielinski .—Pistillate variety derived from the nativej Pa¬ 
cific coast trailing blackberry and raised to a slight extent 
in Oregon; planting pollinizers such as the Ideal Wild, 
Young, or Logan necessary. Berries of very high quality. 
Being replaced by the Cascade. 

i 

__ i 

Hybrids and Novelties 

Several hybrids of the erect and trailing blackberries 
(or dewberry) have been classed in this bulletin with black¬ 
berries. Hybrids of the blackberry and raspberry expept 
Logan have not been discussed. None except the Lqgan 
has proved of value in this country. The Phenomenal, 
similar to the Logan, is rarely grown now. 

i 
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Plaintiff’s Exhibit No. 7 

i 

TREASURY DEPARTMENT 

i 

INTERNAL REVENUE SERVICE 
ALCOHOL TAX UNIT 

555 Battery Street 
San Francisco 11, Calif. 

In Replying Refer to P:P:TJIF ! 

Gibson Wine Company 
Post Office Drawer E 

Elk Grove, California Jan. 10, 19&0 

i 

File: Gibson Wine Company 
BW-3864 

Permit Correspondence 
Re: Production of Wines from Berries 

Gentlemen: 

i 

i 

i 

This refers to previous discussion relating to the pro¬ 
duction and labeling of wines derived from blackberries 
and boysenberries. 

A thorough study has been made by the Bureau on [this 
subject, and in view thereof the earlier stand that boy sen- 
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berries might be used in the production of blackberry wine 
has been rescinded. 

It is conceded that, from a horticultural standpoint, boy- 
senberries, youngberries and loganberries are varieties of 
the blackberry. However, the characteristics of these ber¬ 
ries and their related varieties differ from each other and 
from berries commonly identified as blackberries, and such 
differences are recognized by the trade. 

It is considered, therefore, that under the provisions of 
Section 21, Class 5 (e) of Regulations No. 4, Relating to 
Labeling and Advertising of Wine, any wine labeled as 
“Blackberry Wine” should be derived, in whole, from 
one or more of the varieties of berries commonly identified 
for commercial purposes as “blackberries” and “dew¬ 
berries” (this would not include the wild Pacific Coast 
dewberry, sometimes known as the loganberry). This 
category would include, but would not be limited to, the 
following varieties: 

Advance 
Alfred 

Black Diamond 
Blowers 
Bowen 
Brainard 

Burbank Thornless 
Cory Thornless 
Crandall 
Early Harvest 
Eldorado 
Evergreen 
Gardena 

In view of the foregoing, and considering the require¬ 
ments of Section 21, Class 5 (e) of Regulations No. 4, Re¬ 
lating to Labeling and Advertising of Wine, a wine derived, 
in whole, from boysenberries should be labeled “Boysen- 
berry Wine,” and a wine derived from boysenberries and 
blackberries should be designated “Berry Wine,” followed 


Himalaya 

Kittatinny 

Kosmo 

Lawton 

Lucretia 

Macatawa 

Mayes 

Mountain Blackberry 
Nanticoke 
Olympic 
Texas Early 
Thornless Austin 



by a truthful and adequate statement of composition dis¬ 
closing the varieties of berries employed, and the relative 
percentages of each should there be a predominance of one 
variety over the other. 

Wine heretofore made from boysenberries or from tjoy- 
senberries and blackberries may be labeled as ‘ ‘ Black¬ 
berry” until present inventories have been depleted. How¬ 
ever, all new production of such wines must be labeled in 
the manner indicated above. 

Very truly yours, 

J. H. Maloney 
District Supervisor 


Plaintiff’s Exhibit No. 8 

U. S. TREASURY DEPARTMENT 
WASHINGTON 25 


AT :BP :RO J 


Mar 7 195b 


Frank M. Ludwick, Esquire, 

901 Barr Building, 

Washington 6, D. C. 

Dear Mr. Ludwick: 

In your letter of February 27, 1950, you stated that ;the 
Gibson Wine Company, Elk Grove, California, on June 13, 
1949, purchased a large quantity of boysen blackberries), of 
which a total of 40 tons remains in cold storage at the 
Icicle Zero Storage Warehouse, 3115 Hamilton Street, 
Fresno, California. You have pointed out that at the time 
the berries were acquired the Bureau had indicated that 
they might be used in the production of Blackberry Wine, 
but that that position was reversed by the Bureau on No¬ 
vember 30, 1949, when it held that wine made from the 
boysen variety must be labeled “Boysenberry Wine”. You 
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have stated that, as there is little market for the “boysen- 
berry ’ ’, it is doubtful that wine so labeled could be marketed 
without substantial loss to your client, the Gibson Wine 
Company, and you have requested that your client be per¬ 
mitted to utilize the 40 tons of berries, now in storage, in 
the production of wine for subsequent labeling either as 
“Boysenberry Wine ,, or “Blackberry Wine”. 

If the berries were acquired in good faith pursuant to 
the then existing interpretation of the wine labeling regu¬ 
lations, and if that fact can be established to the satisfac¬ 
tion of the District Supervisor, it would appear equitable 
to permit the use of such berries in the production of wine 
for labeling either as “Blackberry Wine” or “Boysenberry 
Wine”. However, this permission should not be construed 
as an authorization to fortify wine produced from boysen- 
berries with brandy or high-proof brandy distilled from 
any berry other than the boysenberry, or to mingle such 
wine with wine made from the accepted varieties of black¬ 
berry for subsequent fortification. 

Very truly yours, 

W. H. Kennedy, 

elc Acting Deputy Commissioner. 


Excerpts from Plaintiff’s Exhibit No. 11 

Excerpts from Annual Reports of the Commissioner of 
Internal Revenue Showing the Pounds of Boysen- 

BERRIES AND GALLONS OF BoYSENBERRY JUICE AND CONCEN¬ 
TRATE (Where Listed Separately from Blackberries) 
Used in Production of Still Wines by States for the 
Fiscal Years 1939 Through 1949. 


Year 

Arhanses 

States 

California Oregon 

Washington 

All 

Other 

1939.. 

None 

None 

None 

None 

None 

1940_ 

None 

None 

None 

None 

None 

1941. 

18,369 

None 

None 

None 

None 

1942. 

None 

None 

None 

None 

None 

1943. 

None 

36,900 

None 

2,250 

None 

1944.... 

None 

14,230 

None 

16,890 

None 

None 

1945.. 

None 

7,530 

None 

None 

1946. 

None 

None 

None 

None 

None 

1947. 

None 

None 

None 

None 

None 

1948.- 

None 

None 

None 

None 

None 

1949_ 

None 

298,610 

None 

None 

None 


i 

Note: The foregoing data was taken from the tables headed **Materials: 
Used in production of Still Wines by kinds and by States”. 

Note: All of the above figures are in pounds. 


Excerpts from Defendants’ Exhibit No. 1A 

FEDERAL REGISTER j 

Volume 5 Number 173 

Washington, Thursday, September 5, 1940 

* * * • * * • * • j • 

TITLE 21—FOOD AND DRUGS 
Chapter I —Food and Drugs Administration 
[Docket No. FDC-10-A] 

Regulation Fixing and Establishing Definitions and Stand¬ 
ards of Identity for Preserves, Jams 

In the Matter of the Public Hearing for the Purpose of 
Receiving Evidence on the Basis of Which Regulations 
may Be Promulgated Fixing and Establishing a Defini¬ 
tion and Standard of Identity for Fruit Preserve (Fruit 
Jam) Foods 










Upon consideration of the evidence of record in the 
above-entitled hearing, and of the Presiding Officer’s report 
and objections thereto, findings of fact, upon the basis of 
which definitions and standards of identity are hereinafter 
fixed and established for preserves, jams, are hereby made 
as follows: 

**•***•#•• 

Finding 4 

Botanically, blackberries are divided into two general 
classes of varieties, the first class being those which grow 
with erect canes and are commonly known as blackberries, 
and the second being those which grow with trailing canes 
and as a class are sometimes referred to as dewberries. 
Three varieties of the second class are commonly known as 
boysenberries, loganberries, and youngberries, and the 
other varieties of that class are commonly known as dew¬ 
berries. 

##*#*#•#** 

On the basis of the foregoing facts found, and pursuant 
to and by virtue of the provisions of sections 401 and 701 
(e) of the Federal Food, Drug, and Cosmetic Act [secs. 
401, 701 (e), 52 Stat. 1046, 1055 ; 21 U.S.C., Sup. V, 341, 371 
(e)], and of the Reorganization Act of 1939 [53 Stat. 561 
ff.], and Reorganization Plan No. IV [5 F.R. 2421], the fol¬ 
lowing regulation fixing and establishing definitions and 
standards of identity for preserves, jams, is hereby pro¬ 
mulgated : 

§ 29.000 Preserves, jams — identity; label statement of op¬ 
tional ingredients, (a) The preserves or jams for which 
definitions and standards of identity are prescribed by this 
section are the viscous or semi-solid foods each of which is 
made from a mixture composed of not less than 45 parts 
by weight (see subsection (c)) of one of the fruit ingredi¬ 
ents specified in subsection (b) to each 55 parts by weight 
(see subsection (e) (1)) of one of the optional saccharine 
ingredients specified in subsection (d). Such mixture may 
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i 

I 

i 

! 


also contain one or more of the following optional ingredi¬ 
ents: 

i 

# # • • • * • * • ] • 

(b) The fruit ingredients referred to in subsection (a) 
are the following mature, properly prepared fruits which 
are fresh, frozen, and/or canned: 

i 

Group I 

i 

Huckleberry. 

Loganberry. 

Orange. 

Pineapple. 

Raspberry, Red 
Raspberry. 

Rhubarb. 

Strawberry. 

Tangerine. 

Tomato. 

Yellow Tomato. 

Youngberry. 

i 
i 

# * * • • 

(f) The name of each preserve or jam for which a defi¬ 
nition and standard of identity is prescribed by this section 
is as follows: 

i 

(1) If the fruit ingredient is a single fruit, the name is 
“Preserve” or “Jam,” preceded or followed by the name 
or synonym whereby such fruit is designated in subsec¬ 
tion (b). 

* • • • # # • * * | • 

[Docket No. FDC-10-B] j 

Regulations Fixing and Establishing Definitions and Stand¬ 
ards of Identity for Jellies 

In the Matter of the Public Hearing for the Purpose of 
Receiving Evidence on the Basis of Which Regulations 

i 

i 

! 


| 


Blackberry (other than 
dewberry). 

Black Raspberry. 

Blueberry. 

Boysenberry. 

Cherry. 

Crabapple. 

Dewberry (other than 
boysenberry, loganberry, 
and youngberry). 

Elderberry. 

Grape. 

Grapefruit. 

* # • • * 
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May Be Promulgated Fixing and Establishing a Defini¬ 
tion and Standard of Identity for Fruit Jelly Foods. 

Upon consideration of the evidence of record hi the above- 
entitled hearing, and of the Presiding Officer’s report and 
objections thereto, findings of fact, upon the basis of which 
definitions and standards of identity are hereinafter fixed 
and established for jellies, are hereby made as follows: 

• #•*#*•**# 


Finding 7 


The fruits from which the fruit juice ingredients of the 
jellies, for which definitions and standards of identity are 
herein prescribed, are obtained; the percentages by weight 
of the average soluble fruit solids of such respective fruits; 
and their respective factors, which are the reciprocals of 
such percentages multiplied by 100 and rounded out to 
whole or half numbers, are as follows: 

Average Percent¬ 
age of Soluble 

Name of fruit: Fruit Solids Factor 


Apple - 

Apricot--- 

Blackberry (other than dewberry)— 

Black Raspberry _____ 

Cherry- 

Crabapple __ 

Cranberry------- 

Damson, Damson plum--------- 

Dewberry (other than boysenberry, loganberry 

youngberry) ---- 

Fig ---- 

Gooseberry____—. 

Grape -- 

Grapefruit ------ 

Greengage, Greengage Plum._____.... 

Guava __ 

Loganberry ___ 

Orange - 

Peach ------- 

Pineapple__—. 

Plum (other than damson, greengage, and prune). 
Pomegranate ------ 

Raspberry, Red Raspberry... 


and 


Red Currant, Currant (other than black currant). 

Strawberry _ 

Youngberry --- 


13.7 

7.5 

14.4 

7.0 

10.0 

10.0 

11.2 

9.0 

13.9 

7.0 

15.4 

6.5 

10.6 

9.5 

14.8 

7.0 

10.0 

10.0 

19.0 

5.5 

8.2 

12.0 

14.1 

7.0 

9.1 

11.0 

14.8 

7.0 

7.6 

13.0 

10.6 

9.5 

12.7 

8.0 

11.8 

8.5 

14.6 

7.0 

14.8 

7.0 

17.6 

5.5 

13.2 

7.5 

10.5 

9.5 

10.6 

9.5 

8.0 

12.5 

10.0 

10.0 
























I 
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Finding 9 

Botanically, blackberries are divided into two general 
classes of varieties, the first class being those which grow 
with erect canes and are commonly known as blackberries, 
and the second being those which grow with trailing canes 
and as a class are sometimes referred to as dewberries. 
Three varieties of the second class are commonly known as 
boysenberries, loganberries, and youngberries, and other 
varieties of that class are commonly known as dewberries. 

* # • * • * * # • | • 

On the basis of the foregoing facts found and pursuant 
to and by virtue of the provisions of sections 401 and 701 
(e) of the Federal Food, Drug, and Cosmetic Act [secs. 
401, 701 (e), 52 Stat. 1046, 1055; 21 U.S.C., Sup. V, 341, 
371 (e)], and of the Reorganization Act of 1939 [53 St&t. 
561 ff.], and Reorganization Plan No. IV [5 F.R. 2421], 
the following regulation fixing and establishing definitions 
and standards of identity for jellies is hereby promulgated: 

§ 29.500 Fruit jelly — identity; label statement of optional 
ingredients, (a) The jellies for which definitions and stand¬ 
ards of identity are prescribed by this section are the jellied 
foods each of which is made from a mixture composed pf 
not less than 45 parts by weight (as determined by t|ie 
method prescribed in subsection (b)) of one or any coin- 
bination of two, three, four, or five of the fruit juice in¬ 
gredients specified in subsection (c) to each 55 parts by 
weight (see subsection (e) (1)) of one of the optional sac¬ 
charine ingredients specified in subsection (d). Such mix¬ 
ture may also contain one or more of the following optional 
ingredients: 

# * • * * * • * * ! • 

(c) Each of the fruit juice ingredients referred to in sub¬ 
section (a) is the filtered or strained liquid extracted with 
or without the application of heat and with or without tie 
addition of water, from one of the following mature, prop¬ 
erly prepared fruits which are fresh, frozen and/or canned: 


i 
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Names of fruit: 
Apple 


Apricot _ 

Blackberry (other than dewberry)_ 

Black Raspberry --- 

Cherry _,__..... 

Crabapple ___ 

Cranberry ____ 

Damson, Damson Plum..... 

Dewberry (other than boysenberry, loganberry, and young- 

berry) ----- 

Fig --—--- 

Gooseberry ___ 

Grape --- 

Grapefruit_ 

Greengage, Greengage Plum--—. 

Guava--- 

Loganberry___ 

Orange ___ 

Plum^ther than damson, greengage, and prune)_ 

Pomegranate _____ 

Quince--- 

Raspberry, Red Raspberry----- 

Red Currant, Currant (other than black currant)-- 

Strawberry --- 


Factor 
referred 
to in 

subsection 

( 6 ) 

7.5 
7.0 

. 10.0 
9.0 
7.0 

6.5 

9.5 
7.0 

10.0 

5.5 
12.0 

7.0 
11.0 
7.0 
13.0 

9.5 
8.0 

8.5 
7.0 
7.0 

5.5 

7.5 

9.5 
9.5 

12.5 
10.0 


(f) The name of each jelly for which a definition and 
standard of identity is prescribed by this section is as fol¬ 
lows: 


(1) In case the jelly is made with a single fruit juice 
ingredient, the name is “Jelly” preceded or followed by 
the name or synonym whereby the fruit from which such 
juice ingredient was extracted is designated in subsection 
(c). 



























v Excerpts from Defendants’ Exhibit No. 4 

THE OCCURRENCE OF CITRIC AND ISOCITRIC 
ACID IN BLACKBERRIES AND IN DEWBERRY 

HYBRIDS 

By A. L. Curl, and E. K. Nelson 
(Contribution from Bureau of Chemistry and Soils) 

Reprinted from Journal of Agricultural Research 
Vol. 67, No. 7—Washington, D. C., October 1, 19413 

(801-803) | 

Issued by Authority of the Secretary of Agriculture With 
the Cooperation of the Association of Land-Gran^; Col¬ 
leges and Universities 


Table 3. —Proportions of isocitric, citric, and 1-malic acid found in 

examined 

Acids 

Variety Isocitric Citric 

Percent Percent 

Braincrd . 65 0 

Crandall -... 85 0 

Texas Wonder - 75 0 

Boysen ....— 4 85 

Young----- 6 86 


berries 


; 1-malic 
percent 


Summary 

The nonvolatile acids present in three blackberries, 
Brainerd, Crandall, and Texas Wonder, and in two trailing 
hybrids, the Boysen and the Young, have been investigated 
by the ester distillation method. The predominating acid in 

the three blackberries was found to be isocitric acid, where- 

# 7 | 

as in the Boysen and Young dewberries it is citric acid 
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Defendants’ Exhibit No. 6A 

Webster’s New International Dictionary of the English 
Language—Second Edition—Unabridged—New Words 
Section Copyrighted 1939, 1945— Published 1949 


p. XCIX. 

boy’ sen berry, n. [After Rudolph Boysen, the originator.] 
A huge blackberrylike bramble fruit with raspberrylike 
flavor, developed in California from three blackberries, 
the Cuthbert raspberry, and the loganberry. 


Excerpts from Defendants’ Exhibit No. 7 

Funk & Wagnalls New Standard Dictionary, 1939 

Edition 


Blackberry—1. The edible fruit of certain species of Ru- 
bus, distinguished from the raspberry by having the 
drupelets inseparable from the juicy deciduous recep¬ 
tacle. 2. Any one of the erect or procumbent prickly 
plants of the genus Rubus, of the rose family (Rosacae), 
that bears this fruit, as the high blackberry of the Alle¬ 
gheny Mountains (R. allegheniensis), the dewberry or 
low blackberry (R. canadensis) of the United States, and 
the common European blackberry (R. fruticosus). 3. 
(Prov. Eng.) The black currant (Ribes nigrum), es¬ 
pecially in the north of England and in Scotland, where 
the common blackberry is called brambleberry. 
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Defendants’ Exhibit No. 7A 

The College Standard Dictionary of the English 

i 

Language 

Funk & Wagnalls Company 
1942 

boy’sen-berry, n. A hybrid plant obtained by crossing the 
blackberry, raspberry, and loganberry; also, its edible fruit, 
resembling the raspberry in taste. (Rudolph Boysen^ the 
originator) 

— 

i 

Excerpts from Defendants’ Exhibit No. 9 

By Peter Valaer, Senior Chemist, Alcohol Tax Unit 

The Use of the Blackberry, the Boysenberry, and; the 

Loganberry, in Wine Making and the Name of Their 

Products. 

i 

I 

#*•##*##* # 

i 

The Loganberry is dark red in color, long, and its juice 
quite acid, the average acid in the juice being 20 grams 
acid (as citric) per liter, as compared to the Blackberry 
with barely 10 grams of acid per liter. The common Black¬ 
berry is quite indigenous to almost the whole United Stjates 
and grows wild, but the Loganberry and the Boysenberry 
are rarely, if ever, found outside of cultivation. There; has 
been recently an effort to lump the Boysenberry and other 
special species of berries as “Blackberries”, because peo¬ 
ple in the East, in spite of the quarter century of the Boy¬ 
senberry’s existence and cultivation, may not be familiar 
with it. This movement, by a very small selfish minority, 
should be stoutly resisted, because when the consulting 
public becomes familiar with Boysenberry Wine and ojthe** 
Boysenberry products, it will be much preferred and there 
will be a tendency to work off the cheaper and inferior 
common Blackberry grades as Boysenberry. 

For quite a number of years, Blackberry wine was the 
most sophisticated wine on the market, it was worked up 
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into all sorts of concoctions, involving artificial flavoring, 
coloring, substitution, and most every form of adulteration 
and rectification. After gathering Blackberries from all 
parts of the United States, from season to season, wher¬ 
ever they grew and making them into standard wine, a set 
of analytical limits were arrived at in the Alcohol Tax 
laboratories, so at the present time it would be difficult for 
anyone to make an understrength or substandard Black¬ 
berry Wine or a rectified wine, without its being detected. 
To include Boysenberry, Youngberry, Nectarberry, and 
other distinct types of berries, as “Blackberries,” will quite 
upset these standards and play right into the hands of the 
unscrupulous. 


Excerpts from Defendants’ Exhibit No. 11A 

National Association of Frozen Food Packers 
FROZEN FOOD PACK STATISTICS: 1949 


Part 1—Fruit 
Washington, D. C. 
April, 1950 


* # • * 

# 

* • 

* 

* # 

FROZEN FRUIT AND BERRY PACK STATISTICS 

# # * • 

# 

* • 

• 

* # 

Pack of Recent Years by Product 


* # * * 

• 

* • 

# 

* * 



1947 

1948 

1949 



Pounds 

Pounds 

Pounds 

Berries: 





Blackberries . 

. 

14,509,543 

9,745,426 

15,186,080 

Blueberries . 


5,406,636 

7,660,830 

14,035,654 

Boysenberries - 

................ 

12,495,410 

8,832,472 

14,089,130 

Currants . 

... 

4,089,237 

3,879,824 

2,541,235 

Gooseberries . 


93,040 

44,000 

44,152 

Loganberries __ 

. 

2,299,021 

4,174,095 

3,386,009 

Raspberries, Black —. 

.. 

7,115,935 

4,518,975 

6,154,597 

Raspberries, Red - 

........ 

25,401,301 

23,197,984 

25,682,121 

Strawberries . 

■ ■ 1 ...■ 

109,035,621 

160,077,403 

107,599,757 

Youngberries . 


1,160,999 

662,761 

626,159 

Miscellaneous Fruits & Berries... 


9,123,056 

7,203,635 

4,717,039 

# # * • 

• 

• • 

• 

• • 
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Blackberries 

Total United States Pack 


1942 .... 

1943 _____ 

1945—___ 


Pounds 

8,229,190 

8,309,453 

16,173,214 

21,503,229 

19,750,261 


Pack of Recent Years by Region 


Regoin 

Northeast 

South ...... 

Midwest __ 

West ...—.. 

Total ___ 


* Included with the total for the West. 

* * # * # 


1947 

1948 

11949 

Pounds 

Pounds 

Pounds 

155,055 

29,660 

152,001 

1,334,891 

645,200 

2^164,067 

213,577 

133,000 

! * 

12,806,020 

8,937,566 

12^870,012 

14,509,543 

9,745,426 

15,186,080 


Boysenberries 

Total United States Pack 


Pounds 

2,060,806 

1,669,418 

4,194,318 

7,084,067 

10,905,107 


Pack of Recent Years by Region 


Region 

North^&st 

1947 

Pounds 

26,750 

1948 

Pounds 

1949 

Pounds 

South . 

1,233^255 

745,103 

2,642,900 

Wpqt * 

11,235,405 

8,087,369 

12,p46,230 

Total .... 

12,495,410 

8,832,472 

14,089,130 


* Small production in the Midwest for 1947 and 1949 is included in thej totals 
for the West. 


Loganberries 

Total United States Pack 


Pounds 

2,651,803 

1,288,506 

3,098,304 

2,522,402 

3,016,866 
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Pack of Recent Years by Region 

1947 1948 1949 

Region Pounds Pounds Pounds 

West ___ 2,299,021 4,174,095 3,386,009 

Total _ 2,299,021 4,174,095 3,386,009 


Excerpts from Defendants’ Exhibit No. 12 

NORTHWEST CANNERS ASSOCIATION 
INCORPORATED 


Board of Trade Building 
ATwater 7569 


Bulletin No. 1929 
To All Canners: 


Portland 4, Oregon 
March 31, 1950 


1949 NORTHWEST PACK REPORT 
(All glass converted to tin) 

Attached are comprehensive reports of fruits, berries 
and vegetables commercially canned in the states of Ore¬ 
gon, Washington, Idaho and Montana during the 1949 
packing season. 

1949 Oregon-Washington Canned Berry Pack 

Oregon 


# * * # # 

Commodity 

Blackberries 

Boysenberries 

Gooseberries 

Loganberries 

# * # # # 


Commodity 

Raspberries, Red 

Strawberries 

Youngberries 
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Washington 


Commodity 

Blackberries 

Boysenberries 


Commodity 
Raspberries, Red 


Oregon and Washington j 

Commodity Commodity j 

Blackberries Raspberries, Red| 


Boysenberries 

Gooseberries 

Loganberries 


Strawberries 

Youngberries 


Excerpts from Defendants’ Exhibit No. 13 

HENRY BROCH & CO. 

Phones: BUtterfield 8-1940—FAirfax 4-7366 
Brokers and Sales Agents 
Cable Address Henbroco 
Hyde Park National Bank Building 
1525 East Fifty Third Street 
Chicago 15, Illinois 
Bulletin #869 

June 1st, 1949 

Offering Subject Prior Sale and Confirmation I«\O.B. 

Frozen Fruits 


Blackberries 

Car, straight packed, Evergreens, Grade B.. 
Blueberries 

800/30$, 5x1 ____ 

Boysenberries 

25$, I.Q.F., Grade B-- 


.15% lb. Coast 

f 

.28 lb. Midwest 
.14 lb. <poast 
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Excerpts from Defendants’ Exhibit No. 13A 


Bulletin #877 


July 6, 1949 




Boysenberries 

IQF, 30$, Grade B...... .13 lb. Coast 

• #**•*••*• 


Loganberries 
30#, IQF 


.13 lb. Coast 


Excerpts from Defendants’ Exhibit No. 14 

Price List S. S. Pierce Co. 

Boston 

Six of one article sold at dozen rate. 

Prices Subject to change. 

Orders subject to stock. 

FRUITS IN TINS 

• *##***«#• 

Berries 

Blackberries 

Red Label, 2’s; Red Label, 8% oz. 

Blueberries 

Red Label, 2’s; Epicure, 1 lb. jar, “Tru-Blu” in rich, 
heavy syrup; Blue Brand, 2’s; Blue Brand, 1 ’s. 
Boysenberries (Giant Redberries) 

Red Label, 2’s; Red Label, 8% oz. 

Loganberries 

Red Label, 2’s; Red Label, 9 oz. 

Raspberries, Black 
Red Label, 8% oz. 

Raspberries, Red 

Red Label, 2’s; Red Label, 8% oz; Blue Brand, 2’s. 
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i 

i 


Strawberries 
Red Label, 17 oz. 
Youngberries 
Red Label, 2 , s. 


Excerpts from Defendants’ Exhibit No. 15A 

i 

Price List— J-80 
February 6, 1950 

JOBBERS’ PRICES ON SMUCKER’S 
Reg. U. S. Pat. Off. 

i 

“A recognized Standard of Quality” 

Smucker, Dutch Girl, Every Meal, Country Belle, and 

Table Belle Brands 

Fruit Butters, Preserves, Jellies, Bakers’ Jams, Jellies and 
Pastry Fillings—Ice Cream Dressings 

i 

• # * * # * # • * • 


The J. M. Smucker Company 
Orrville, Ohio 

Salem, Ohio Wenatchee, Wash. 

• * # * # * * • # • 


Extra Fancy Pure Preserves 

I 

Packed Under Smucker Old-Fashioned Label 

• • • # * # # • • • 


Seedless Blk. Raspberry 

Strawberry, Marshall 

Boysenberry 

Red Raspberry 

Black Raspberry 

Cherry 

Blackberry 


Apricot 

Pineapple 

Peach 

Plum 

Orange Marmalade 
Grape Jam 


i 


i 


i 
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Excerpts from Defendants’ Exhibit No. 16 

QUICK FROZEN FOODS AND THE LOCKER 

PLANT 

Feb. 1950 

“The Magazine That Grew Up With The Industry” 
Processing — Distributing 

• ***•*••#• 

From the fertile farm lands of the Watsonville-Santa 
Cruz area of California - - - 

Lima Beans Asparagus 

Broccoli Strawberries 

Brussels Sprouts Youngberries 

Spinach Boysenberries 

Packed For The Highest Quality Buyers 

By 

Western Frozen Foods Co., Inc. 
Watsonville, California 

• •**•*••*• 

Best Selling Fruits in 1948 and 1949 

(Number “1” indicates the fruit which received the 
greatest number of distributor votes as the best-selling 
fruit for the month indicated. Number “2” indicates the 
second best-selling fruit; Number “3” indicates the third 
best-selling fruit; Number “4” the fourth best-seller; and 
Number “5” the fifth best-seller). 


January to December, 1948 



Straw¬ 

berries 

Orange 

Juice 

Red Blue- Boysen- 

Peaches Raspberries berries berries 

January... 

1 

2 

2 

2 3 

... 

February....— 

1 

2 

3 

4 5 


March. 

1 

4 

0 

3 4 


April. 

1 

o 

3 

4 5 

... 

May. 

1 

2 

3 

4 5 

... 

June.. 

1 

4 

2 

3 

5 

July...... 

1 

2 

3 

4 

5 

August . 

1 

2 

3 

4 

5 

September. 

1 

2 

3 

4 

5 

October. 

1 

2 

4 

3 

5 

November.. 

1 

o 

4 

3 

5 

December__ 

o 

w 

i 

3 

3 

4 
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The markets reporting in the above 1948 survey were: 
Atlanta, Boston, Chicago, Cincinnati, Cleveland, Dallas, 
Denver, Des Moines, Kansas City, Long Beach, Los A n S e_ 
les, Miami, Minneapolis, Newark, New York, New Orleans, 
Omaha, Philadelphia, Pittsburgh, San Francisco, St. Louis, 
Washington, Winchester. (Not all cities answered each • 
month). 

January to December 

Straw - Orange Bed Grape Boysen- 

berries Juice Beaches Baspberries Juice berries 


January.. 1 1 2 3 ... 4 

February_ 1 2 4 3 5j 

March.. 1 2 3 3 4 

AprB. 1 2 3 4 _ 5 

May__ 1 2 3 4 Sj 

June.. 2 1 3 3 5 4 

July... 2 1 3 4 4 J 

August. 2 1 3 4 4 

September... 2 1 4 3 4 ^ 

October..... 2 1 4 4 3 9 

November. 2 1 4 4 3 5 

December_ 2 1 4 4 3 5j 


The markets reporting in the above 1949 survey ^ere: 
Portland, Me., Boston, Buffalo, New York City, Jersey City, 
Newark, Philadelphia, Pittsburgh, Baltimore, Washington, 
D. C., Louisville, Memphis, Atlanta, Birmingham, Ne^ Or¬ 
leans, Cleveland, Cincinnati, Detroit, Indianapolis, Chicago, 
Milwaukee, Minneapolis, Des Moines, St. Louis, Oklahoma 
City, Dallas, Albuquerque, Denver, Great Falls, Boise^ Los 
Angeles, San Francisco, Oakland, Seattle, Portland, i Ore. 

(Not all cities answered each month). 

• * * # • * • • * ! • 

FROZEN FOOD PRICES AS OF JANUARY 23rd, j 1950 

• • * # • • * • # i • 

i 

Blackberries: Stronger. Northwest, $2.15-$2.25 doz., in¬ 
stitutional, 14^4-15c lb. 

Boysenberries: Fair movement. Calif., ll 1 / 4-12 1 / ^c lb. 

Northwest, $2.10-$2.54 doz., and 13^A-14c. 

# * « » ♦ # • • * • 

I 

i 

Loganberries: Northwest asking ll-13c lb. Calif,, 12- 
13c lb. 

<*•< * • * # * * * * j • 

I 


i 
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Year Round Packing 
Packer Or Buyers Label 
Institutional or Retail 

U.S.D.A. Plant Inspection—Pack Grading 


Asparagus Spears 
Asparagus Cuts & Tips 
Boysenberries 
Broccoli Spears 
Broccoli Cuts & Tips 
Brussel Sprouts 
Baby Limas 
Fordhook Limas 
Carrots I.Q.F. 
Cauliflower 
Cob Corn 


Mixed Vegetables 
Green Peas 
Peas & Carrots 
Leaf Spinach 
Chopped Spinach 
French Cut Beans 
Regular Cut Beans 
Succotash 
Strawberries 
Peaches 


California Frozen Foods, Inc. 
P. 0. Box 1492, Modesto, Calif. 
Phone: 4420 


Excerpts from Defendant’s Exhibit No. 17. 

BEFORE THE ADMINISTRATOR 
FEDERAL SECURITY AGENCY. 

Docket No. FDC-52 

In the Matter of: Establishing Definitions and Standards 
of Identity and Standards of Fill of Container for Frozen 
Fruits, Frozen Fruits with Dry Sweetening Agents, and 
Frozen Fruits in Liquid Packing Media. 

EXCERPTS FROM THE RECORD. 

Hearing Session of April 9, 1948 

Testimony of R. A. Osborn, Senior Chemist in the Food 
Division, Food and Drug Administration, Federal Se¬ 
curity Agency. 
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Pp. 22, 23— “The Witness: A product known as mixed 
fruits has been packed chiefly in packages for consumer 
use. At the present time there is no uniformity in manu¬ 
facturing practice in the packing of a product labeled as 
mixed fruits. 

The product consists of two or more fruits, and com¬ 
monly as many as four or five fruits are included id such 
mixtures. To my knowledge fruits w T hich are present in 
mixtures include apricots, blackberries, boysenberries, 
cherries, loganberries, peaches, plums, red raspberries, 
strawberries, youngberries, pineapples, grapes—Vitis! vini- 
fern type—and maraschino cherries. 

* # # * # # * • 

i 

P. 43—“From my observations it is my opinion; that 
the maximum percent of weight of liquid packing medium 
in the combined weight of fruit ingredient and packing me¬ 
dium should be fixed at 25 per cent for the following kinds 
and forms of frozen fruits: 

Apricots, peeled, diced. 

Apricots, unpeeled diced. 

Blackberries. 

i 

Boysenberries. 

• * * 

Loganberries. 

» * # 

i 

Youngberries.’ * 


Hearing session of April 26, 1948 

Testimony of John Parkinson Nielson, employed by Libby 
McNeill & Libby, formerly employed by California 
Frozen Foods. 

P. 517—“Oh, w r hen I worked for the California Frozen 
Foods, we packed considerable amounts of bulk packages 
of peaches, apricots, red sour pitted cherries, apples, 
prunes, strawberries, and boysenberries.” 

i 

• • # » • * * ; • 





P. 545—“We packed most of our boysenberries without 
sugar. Some of them were individually quick frozen and 
some were bulk frozen.” 

*•*•«*•• 

Testimony of Herbert P. Carel, General Superintendent, 
Washington Packers, a cooperative operating six plants 
owned by 2500 farmers. 

P. 560—In response to the question “What kind of 
fruits do you pack?”, the witness stated “Strawberries, 
raspberries, peaches, youngberries, boysenberries, black¬ 
berries and blueberries.” 

Testimony of Elmore Edwin Hill, General Production 
Manager, Blue Lake Packers, Incorporated Cooperative. 

P. 600—“Q. About how many retail packages did you 
say you put out? 

A. I don’t have the exact figures but we had over one 
million pounds of berries packed. 

Q. What kind of berries were they? 

A. Well, we had loganberries, blackberries, boysenber¬ 
ries, youngberries and black raspberries.” 
**#••#*• 

Hearing session of April 28, 1948 

Testimony of George L. Hyslop, in charge Quality Control, 

R. D. Bodle Co., operator of six plants in Oregon and 
Washington. 

P. 900—“A. The products which we produce are all 
types, practically all types of frozen fruits and vegetables. 
Among the frozen fruits we process are strawberries, black¬ 
berries, raspberries, boysenberries, peaches, sometimes 
apricots, plums, youngberries gooseberries and hubarb. 


Hearing session of April 29, 1948 
Mr. Hyslop further testified: 

) 

P. 936—“A. The first label is for frozen blackberries, 
the second label is rhubarb, the third label is boysenberries, 
the fourth label is freestone peaches and the fifth labbl is 
red raspberries. 

Q. Are these five documents which make up a Exhibit 
for identification No. 13, the labels which your company 
has used? 

A. That is right.” 

i 

* # * * # * # ] • 

Testimony of W. E. Booker, President, Winter Garden 
Company, Knoxville, Tennessee, operator of three pack¬ 
ing plants in Tennessee. 

P. 976—“Q. What frozen fruits does your company pro¬ 
duce? 

I 

A. Strawberries, peaches, blackberries, boysenberries 
and apples.” 

# # # # # * # # 

Hearing session of April 30, 1948 

Testimony of Kenneth M. Eberts, production manager 
of the Honor Brand Frozen Foods Division of Stokely 
an Camp. 

P. 1080—“Q. What fruits do you pack; that is, frOzen 
fruits? 

A. In the list in the proposal we packed apricots, blue¬ 
berries, boysenberries; we have packed nectarines some 
time ago, freestone peaches; we have packed clingstjone, 
red raspberries, strawberries and youngberries. ” 

# # # # # # #j# 

i 

P. 1122—“Q. I show you a group of five documents, j Mr. 
Eberts, and ask you what those documents purport to be 
(handing documents to witness). 

A. These documents are the retail size labels used by! our 
company in 1947, and which will be used in the future. 
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Mr. MacVey : I offer in evidence the documents described 
by the witness, which are labels for boysenberries, sliced 
yellow freestone peaches, unpeeled apricot halves, sliced 
strawberries, and red raspberries, in evidence, as Exhibit 
No. 18. 

**##*#*• 

Hearing session of May 5, 1948. 

Dr. Dykstra (Director of Research in the Birds Eye Snyder 
Laboratories) further testified: 

“Incidentally, raspberries are in mixed fruits princi¬ 
pally for flavor which they add, not for the character or 
appearance of the fruit product. 

Boysenberries behave very well in this procedure, but 
the berry is well formed, has a good appearance and tex¬ 
ture in the final product.” 

****«*#• 

Hearing session of May 7, 1948. 

Testimony of James E. Hall, Production Manager Pick- 
sweet Foods, Inc., Mount Vernon, Washington, operator 
of 14 plants in Montana, Idaho, Washington, Oregon 
and California. 

“Q. 1 show you a document Mr. Hall, consisting of one 
page, and ask you what that document purports to be. 

A. This document is a label which our company uses for 
its pack of boysenberries in syrup. 

***##•*• 

Hearing session of May 18,1948. 

P. 2296—Testimony of Lucien H. LaRue, Director and 
assistant treasurer, Joseph Middleby, Jr., Inc., Boston, 
Mass., manufacturers and jobbers of bakers, confec¬ 
tioners, ice cream and soda fountain supplies. 

“Q. Do you give preference to cold pack? 

A. Yes, and that is for the berries, blackberries, rasp¬ 
berries, blueberries, and we also use frozen rhubarb and 
boysenberries, loganberries and plums.” 


201 
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Excerpts from Defendant’s Exhibit No. 17A. 

Vol: XXXV No. 7 July lj 1950 

Released July 14, 1950, 2:00 p.m. (EDST) 

COLD STORAGE REPORT j 

U. S. Department of Agriculture 
Production and Marketing Administration 
Transportation and Warehousing Branch 

; 

# * # # # # * # 

I 

Frozen Fruits 

Apples 

Apricots 

Blackberries 

Blueberries 

Cherries 

Grapes 

Peaches 

Plums and prunes 

Raspberries 

Strawberries 

Young, Logan, Boysen, etc. 

Other fruit juices and purees 
All other fruits 


Excerpts from Defendant’s Exhibit No. 18. 


UNITED STATES DEPARTMENT OF AGRICULTURE i 

i 

PRODUCTION AND MARKETING ADMINISTRATION 
WASHINGTON, D. C. 


To Packers , Brokers, Distributors, and Consumers 
Frozen Berries 


of 


Gentlemen: 

The first issue of the Tentative United States Standards 
for Grades of Frozen Berries is attached for your con¬ 
sideration. These standards have been developed by the 
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Department and are to become effective August 15, 1946. 

These standards are the result of cooperation with mem¬ 
bers of the Committee on Grades of the National Associa¬ 
tion of Frozen Food Packers. 

They are designed to serve as a convenient basis of sale 
in wholesale transactions and as a basis for determining 
loan values on hypothecated stocks. They will also form 
the basis for the Federal grading service which is avail¬ 
able for other processed fruit and vegetable commodities. 

The purpose of this letter is to obtain from all inter¬ 
ested persons who care to comment thereon constructive 
comments and criticism of the standards. 

It is the very earnest desire of the Administration to 
build standards of quality which will (1) faithfully repre¬ 
sent the steps or differences in market value and (2) bring 
about a uniform quality description in simple, easily un¬ 
derstood grade terms upon which satisfactory trading can 
be effected. 

We hope you will be good enough to write us in detail 
concerning any improvements you wish to suggest, stating 
fully your reasons therefor letting us have your views by 
Feb. 15, 1947. 

Very truly yours, . 

F. L. Southerland, 

Chief, Processed Products 
Standardization and Inspec¬ 
tion Division, 

Fruit and Vegetable Branch. 

Attachment 

##****•• 

TENTATIVE UNITED STATES STANDARDS FOR 
GRADES OF FROZEN BERRIES 
(Effective August 15, 1946) 

Definitions 

Frozen berries are prepared from the properly ripened 
fresh fruit of the plant (Genus Rubus); are stemmed and 


I 


I 


I 
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cleaned, may be packed with or without packing media ; and 
are frozen and stored at temperatures necessary fof the 
preservation of the product. 

Types 

Blackberries 

Boysenberries 

Dewberries 

Loganberries 

Youngberries 

Other similar types, such as, “NEcnrA&BERBiEs” 

* # * # * * • j • 

U. S. GRADE B for MANUFACTURING or tj. S. 

CHOICE GRADE for MANUFACTURING frozen berries 
are berries of similar varietal characteristics which i pos¬ 
sess a reasonably uniform typical color; may possess a 
fairly good character typical of fairly well-ripened to!very 
ripe berries with not more than 30 per cent by weight for 
blackberries and not more than 40 per cent by weight for 
boysenberries, dewberries, loganberries, youngberries ; and 
other similar types that may be crushed; possess a normal 

flavor and odor; and there may be present— 

* # # # # * # # 

i(A) To receive a score of 26 to 30 points the frozen! ber¬ 
ries must possess a good character. “Good character” 
means that the berries are mature and ripe but not over¬ 
ripe, are fleshy and tender, and are practically intact; that 
the berries and any accompanying liquor are practically 
free from detached seed cells; and that not more tlian 5 
per cent by weight of blackberries may be crushed and not 
more than 10 per cent by weight of dewberries, boy-sen- 
berries, loganberries, youngberries, or other similar types 
may be crushed. 

(B) If the frozen berries possess a reasonably good char¬ 
acter, a score of 21 to 25 points may be given. Frozen 
berries that fall into this classification shall not be graded 
above U. S. GRADE B or U. S. CHOICE, regardless o£ the 
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total score for the product. “Reasonably good charac¬ 
ter” means that the berries are reasonably mature, and 
may be not more than slightly immature nor slightly over¬ 
mature; that the berries may not be more than slightly 
lacking in fleshy texture; that the berries and any accom¬ 
panying liquor are reasonably free from detached seed 
cells; and that not more than 15 per cent by weight of 
blackberries may be crushed and not more than 20 per cent 
by weight of dewberries, boyseriberries, loganberries, 
youngberries, or other similar types may be crushed. 


Excerpts from Defendant's Exhibit No. 18A. 

AGRICULTURAL PRICES 
Prices Received and Paid by 
Farmers, and Parity Prices 
Bureau of Agricultural Economics 
United States Department of Agriculture 

Washington, D. C. 3:00 P.M. (EDT) July 28, 1950 

***##*#• 

UNITED STATES DEPARTMENT OF AGRICULTURE 
BUREAU OF AGRICULTURAL ECONOMICS 
CROP REPORTING BOARD 

Prices received by farmers: Base data and effective parity 
prices, United States, July 15, 1950, and season average 
prices, 1948 and 1949. 

*•*###•• 

Berries 
Blackberries 
Boysenberries 
Gooseberries 
Loganberries 
Raspberries, black 
Raspberries, red 
Youngberries 

#*•••••• 
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Supplement to: 
FRUIT AND NUT PRICES 


* • 


Table of Contents 

# * # # 


# 




Berries 

Blackberries 

Blueberries 

Boysenberries 

Currants 

Dewberries 

Gooseberries 

Loganberries 

Raspberries 

Youngberries 


Excerpts from Defendant’s Exhibit No. 19. 


INSTRUCTIONS ON PROCESSING 
for Community Frozen-Food Locker Plants 

\ 

Miscellaneous Publication No. 588 

U. S. DEPARTMENT OF AGRICULTURE 

Production and Marketing Administration 
Washington, D. C. 

March 1946 
Revised August 1948 

i 

• ####* 

PREPARATION OF FrUITS FOB FREEZING 


# * * * # # # 1 * 

Fruits for freezing may be divided into two classes: 
(1) The small fruits, which can be prepared whole land 
which do not oxidize or darken easily, such as strawberries, 
raspberries, blueberries, dewberries, loganberries, young- 
berries, and boysenberries ; and (2) the fruits which should 
be pitted or peeled and which oxidize quickly when thq cut 
or pitted surfaces are exposed to the air, such as cherries, 


i 

i 

! 

i 

j 

i 
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apricots, peaches, and apples. Frnits may be packed dry 
(without sugar), with sugar, or with sugar sirup. The 
method most suitable depends on the class of fruit to be 
preserved, the use to which it will be put, and the pref¬ 
erence of the packer. Berries may be dry-packed. All 
berries and cherries may be sugar-packed. All fruits may 
be sugar-sirup packed. The dry pack is used for fruits 
to be made into pies or later processed into preserves, jelly, 
or juice. 

*•*#••** 

Processing Instructions for Fruits 

*•*••##* 

Blackberries, Dewberries, Loganberries, Boysenberries 

Quality of fresh fruit .—Proper maturity is important 
for all four types of berries. Immature berries must not 
be used. Berries as usually packed for fresh shipment are 
not sufficiently mature. Fully ripened berries are usually 
plump with a velvety skin. Since these berries ripen 
rapidly they should be handled promptly and with care 
to prevent bruising and spoilage. 


Excerpts from Defendant’s Exhibit No. 20. 

FREEZING FARM FOODS FOR HOME USE 
Bulletin 136 (15M-Revision) 

Mississippi state college 
State College, Miss. 

July, 1949 

*•*•***• 

Fruits to Freeze on Store 

#**#**## 

Blackberries—McDonald, Early Harvest, Eldorado, Wild 
Boysenberries—Thornless 
Dewberries—Lucretia, Mayes 

• •••*»«* 
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Directions for Preparing Vegetables and Fruits 

for Freezing 

* • * * * * * | * 

Blackberries, dewberries, loganberries, boysenberries, 
nectarberries, and similar berries.—Select plumb, ! well- 
ripened berries. Sort, wash and drain, handling carefully 
to avoid bruising berries. 

i 

— 

Excerpts from Defendant’s Exhibit No. 21. 

FREEZING FOODS FOR HOME USE 
J. D. Winter, Andrew Hustrulid 

UNIVERSITY OF MINNESOTA 
AGRICULTURAL EXTENSION SERVICE 

U. S. Department of Agriculture 

i 

i 

• • * * * # * 1 # 

Freezing Fruits 

* • * * * * *|* 

Unsugared Pack (dry pack)—Most fruits except cher¬ 
ries, peaches, plums, and cantaloup may be frozen dry jwith- 
out sugar, but the addition of sugar or other sweetening 
material almost invariably results in improved qujality, 
especially for dessert use. When frozen without sugar, 
berries for dessert use are best thawed in sugar sirup. 
Blueberries, raspberries, boysenberries, youngberriesj, and 
cranberries are satisfactory for pies, preserves, and jellies 
when fozen dry without sugar. 

# • * * * * « | • 

Table 2. Preparation and Packing of Fruits and Certain 

Vegetables for Freezing. 

* • * # # # *j# 

Blackberries 

Boysenberries 

Youngberries 

Blueberries 


i 
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Excerpts from Defendant’s Exhibit No. 22. 

EARL FERRIS NURSERY—HAMPTON, IOWA 

THORNLESS BOYSENBERRY 
B40 

Giant Berries of Richest Flavor 

The greatest berry ever grown—and now we have it on 
an improved THORNLESS plant. Strong rambling plant 
bears tremendous crops over a 6-8 weeks period—huge 2- 
inch, royal purple berries of the sweetest, most delicious 
flavor, and almost seedless. Wonderful eaten fresh; it 
makes the most elegant jelly, jam, pies and sauce you have 
ever tasted. 

On the market Boysenberries go like hot cakes; fine 
shipper. They naturally grow trailing along the ground 
(keep them trained in rows), or can be tied to wires or 
fence. Hardy, too, but in northern sections the canes 
should be laid down and covered with earth and straw in 
winter. 

BLACKBERRIES 

B41 

For Elegant Desserts 

Fresh Blackberries and cream, or a juicy Blackberry pie 
—what a treat! And they are so very easy to grow, re¬ 
quiring ordinary well-drained soil. A good straw mulch¬ 
ing under the bushes will help to conserve the moisture, 
and we advise pinching back the canes occasionally. 

Eldorado. The outstanding Blackberry—very hardy, the 
berries large, shiny black, and of delicious sweet flavor. 
Bears young and heavily; good keepers, good shippers. 
#••••••* 

FERRIS FAMILY BERRY GARDEN 

B49 

These 48 Finest Small Fruits. Ideal assortment for the 
small family. Rich delicious fruits over a long period of 
time. (Regular price, $8.10) 




209 


Our Extra Strong, Northern-GroYjm Plants j 

* 

12 Latham Red Raspberries 
12 Morrison Black Raspberries 
12 Sodus Purple Raspberries 1 

4 Thornless Boysenberries 

4 Thornless Youngberries j 

4 Eldorado Blackberries 

* # * * * • • • 


Excerpts from Defendant’s Exhibit No. 23. 

NEW — THE SENSATIONAL BOYSENBERRY 

i 

HARRISON BROTHERS, BERLIN, MARYLAND 

The New Mammoth Berry That Will Revolutionize tl^e 
Berry-Growing Industry 

i 

Two inches in length 
New Lower Prices 

The new Boysenberry is truly a glorified Youngberry. 
We offer it again this year because of the tremendous l^rge 
size of the berries; because of its very prolific fruiting; 
and last, because we think that it has the highest qualities 
of all bramble fruits. 

i 

They are just as easy to grow as Blackberries. They pro¬ 
duce a larger crop, not because there are more berries, but 
because each berry is so much larger. Has a rich, tangy, 
flavor all its own. 

LUCRETIA DEWBERRY j 

Large, mammoth black berries, recognized as the leading 
variety. Incomparably better in every way than any 
Blackberry you have ever seen or tasted. Lucretia is a 
very early bearer, ripening from a week to ten days before 
even the earliest Blackberries. Big, uniform size makes 
them top-notchers in price on any market. For real profits 


; 

I 

i 
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and for home and commercial growing, Lncretia is the only 
variety of importance. 

• •••#••• 

ELDORADO BLACKBERRY 

A Heavy Yielding Blackberry that Spells Success 

Everywhere 

The Heavy Yielding Variety. The heavy producing qual¬ 
ity of Eldorado has placed it first among Blackberries. Ev¬ 
ery good quality possessed by other Bilackberries is em¬ 
phasized in Eldorado. Berries of enormous size, shiny 
jet-black, sweet pleasing flavor. 

For Home or Commercial Planting. It is valuable for all 
purposes, both home and commercial, being so firm that it 
will remain in good condition for three and four days, 
and can be sent to distant markets where it always com¬ 
mands the highest price. This variety is making big money 
for other growers and it will do the same for you. 


Excerpts from Defendant’s Exhibit No. 24. 

KNOTT’S BERRY NURSERY 
Knott’s Berry Place 
(Telephone Anaheim 3141) 

Buena Park, California 

BLACKBERRIES 

(2 best varieties for Southern California) 

#•#•**** 

The Famous BOYSENBERRY 

Boysenberries. The Boysenberry by now is so well known 
by all berry lovers that it hardly seems necessary to com¬ 
pare it to other berries. It is so far superior to any berry 
of 10 years ago, that it is in a class by itself. The mere 
size of the individual berry plus its exquisite flavor, makes 
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it the king of all berries. Housewives all over America 
have found by now how easily they are grown, and how 
plentiful the crop is. The plants are simply loaded with 
big fruit clusters, ripe in June, July and August. They 
are as prolific as blackberries, yet the crop is so niuch 
larger because each berry is much larger. A Boysenberry 
is the result of a most successful combination of the best 

“ i 

qualities in the blackberry, Loganberry and the red rasp¬ 
berry. And speaking of Boysenberry pie makes many a 
man’s mouth water. Our restaurant served and sold 1,065 
pies last Mother’s Day. 

Boysenberry plants are very hardy—we have had most 
favorable reports from most states, even as far nort^i as 
Minnesota, Michigan, and New York. 

In color, the fruit is identical with Youngberries {very 
dark red) but it is more highly flavored and less seedy. ; Its 
cane growth is vigorous, and the fruit spurs are longer 
than most other berries, thus the fruit is thrust well away 
from the vines which makes picking easier. 


Excerpts from Defendant’s Exhibit No. 25. 

STORY OP KNOTT’S BERRY FARM j 

* * # # # * # # 

I 

Buena Park, California 

# # # # * * #j# 

The major part of the farm, where the Boysenberries and 
vegetables are grown, can be seen one mile to the West. 
There nearly 200 acres are devoted to berries alone. Tlaere 
a beautiful picture will present itself to you in those lqng 
rows of well-kept Boysenberries, whether during blossom 
time or berry time. By now this berry has become! so 
well known that most people recognize it for its juicy quality 
and its generous size. This excellent berry grows an inch 
and a half long, and about 60 will fill a basket as compared 
to 150 of blackberries. 
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Excerpts from Defendant’s Exhibit No. 26. 

1949 HANDBOOK FOR GARDEN AND ORCHARD 
Beatrice—Trees and Seeds That Grow 


1 

• * 

BEATBICE NUBSEBY 

Beatrice, Nebraska 

* # * * * 

• 

* * 

BLACKBERRIES 

* * * • * 

• 

Alfred 

# # 

Eldorado 

* * * • * 

• 

• • 

BOYSENBERRIES 

* * * * * 

• 

Extra Hardy 

Thornless Boysenberry 



Excerpts from Defendant’s Exhibit No. 27. 

BARR’S 1893 - 1950 NURSERY CATALOG 
******** 

B. F. Babb & Son 

Nurseries: R. D. 2, Marietta Ave — Route 340 
B. F. Barr Flower Shop, 116 N. Queen St., Lancaster, Pa. 

******** 

BLACKBERRY 

******** 

RASPBERRY 

******** 

Boysenberry 
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I 

Excerpts from Defendant’s Exhibit No. 28. 

WESTHAUSER NURSERIES j 

Sawyer, Michigan. 

• • * • * • * j • 

Thornless 

BOYSENBERRIES King of Brambles 
The Last Word for Size, Beauty, Flavor 

i 

Mammoth sized berries often measure 2 inches or more— 
so few to fill a basket—a sight so wonderful, people cannot 
resist buying them. Their glossy, deep, velvety maroon 
color attracts the attention of the most discriminating. A 
new taste thrill. Superb tangy flavor. A rich pleasing 
blend of Raspberry, Loganberry and Blackberry that will 
long be remembered. Fresh or canned in pies, jams, jellies 
and cordials. Mighty good fresh frozen. Very productive, 
6 to 12 plants will supply average family. Ripens 10 days 
to 2 weeks earlier than regular thorny Boysenberry. 

• • • • • • * • • | • 

Boysenberry Pie Famous The World Over 

Thornless BLACKBERRIES 


Thornless DEWBERRIES 

Another amazing discovery in the Thornless family. JSasy 
to pick, easy to handle (no stickers), hardy, thrifty, (Suc¬ 
ceeds anywhere. Berries large, glossy black, sweet j and 
juicy. Extra delicious fresh, in pies, jams and jellies, 
make excellent wine. 

• • • • • • • • • | • 

BLACKBERRIES 


Eldorado 


Alfred 
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Excerpts from Defendants’ Exhibit No. 30. 

CARLTON NURSERY COMPANY 
Extensive Growers of Nursery Stock 
Forest Grove, Oregon 


• * 

CANE BERRIES 

• * 

• • 

• • ♦ ♦ ^ ♦ 

Boysenberry 



THORNLESS BERRIES 


• • 

♦ 4 ^ ® ^ ® 

Thornless Boysenberry 



Cascade Blackberry 



Excerpts from Defendants’ Exhibit No. 31. 

ARMSTRONG NURSERIES 1950 
Ontario, California 

BOYSENBERRY 

This huge berry is one of the most popular commercial 
varieties in California today. Averaging V/> to 2 inches in 
length and 1 inch in diameter, the berries are jet-black, 
highly flavored, and they pick, keep, and ship in a way which 
brings delight to the heart of a berry grower. They make 
the very finest pies, jams and preserves. The boysenberry 
ripens earlier than other varieties and has proved itself 
remarkably hardy and adaptable to a wide range of cli¬ 
matic conditions. 
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Excerpts from Defendants’ Exhibit No. 31A. 

PLANTING GUIDE \ 

i 

Armstrong Nurseries 
Ontario, California 

i 

• • * • # • • • * i • 

BERRIES j 

Blackberries, Boysenberries, Loganberries, j 

Raspberries, Youngberries 

• * • # • • • • * > • 

I 

_____ i 

Excerpts from Defendants’ Exhibit No. 32. 
BURGESS SEED AND PLANT CO. 

i 

i 

Galesburg, Michigan 

i 

• • • • # * # * •!• 

DEWBERRY 

Lucretia Dewberries are bringing big money. They 
ripen a week or ten days ahead of common blackberries, the 
bulk of the crop being harvested before other blackberries 
start to ripen. 

The Dewberry belongs to the blackberry family, and the 
Lucretia is the best of them all. The large berries aiie in¬ 
comparably better than any blackberry grown; of unequaled 
excellence; sweet and luscious throughout, and of bright 
glossy black color. They are very productive, and one of 
the most profitable of all fruit crops. The Lucretiaj has 
received the highest endorsement and praise from the best 
horticulturists in the country. 


BOYSENBERRY i 

i 

The Boysenberry is the most remarkable berry intro¬ 
duced in many years. It is the one berry that is proving its 
worth in all parts of the United States for both the home 
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garden and the commercial planter. They command high 
prices on the fresh fruit markets. 

The Boysenberry is just as easily grown as Blackberries 
or Dewberries, and is much more productive. The fruit is 
larger and of better quality. Many of the rich, luscious 
wine-colored berries, measure 2 to 2^ inches in length. Re¬ 
ports have been received of yields of nearly double that of 
Blackberries on the same farm. Hardy in Zone 4. See 
prices at bottom of page. 

Berry Patch Bargain 

6 Latham Red Raspberries 

6 Cumberland Black Raspberries 

6 Giant Boysenberries 

6 Eldorado Blackberries 

All 24 Berry Plants only $3.75 prepaid. 


BLACKBERRY 

Eldorado. We recommend this variety ahead of all 
others. Berries large in size, very sweet, and of delicious 
flavor and quality. One of the hardiest blackberries in cul¬ 
tivation; has never been known to winterkill. Very pro¬ 
ductive and never fails to ripen a crop. Hardy in Zone 2. 
See prices below. 

Excerpts from Defendants* Exhibit No. 34. 

R. L. GOULD & COMPANY 
Seedsmen Since 1898 

500 Jackson St. St. Paul 1, Minn. 

• ••••••••• 

BLACKBERRY BUSHES 

*•••*••#•* 

RASPBERRY BUSHES 
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i 

i 

i 

i 


CURRANT BUSHES 


STRAWBERRY PLANTS 


GOOSEBERRY BUSHES 


GRAPE VINES 


BOYSENBERRY 

• • * • • • • * • j • 

STRAWBERRY-RASPBERRY PLANT ! 

This is a cross between the strawberry and raspberry, 
resembling both in many points. In size and color it is like 
the strawberry, growing on dwarf bushes. It produces an 
abundance of fruit which is fine for jelly, jams, etc. Ifruit 
should not be picked until thoroughly ripe. Each, 20c; doz., 
$2.00. 


Excerpts from Defendants’ Exhibit No. 35. 

HALLAWELL SEED CO. j 

i 

519 Market Street, San Francisco 5, California 
CATALOGUE FOR 1950 

I 

• • • • • • • • • • 

BOYSENBERRY—This has become one of the ifiost 
popular berries. They are large, maroon-red, highly fla¬ 
vored and have few seeds. 

THORNLESS BOYSENBERRY—The same fine quality 
berries as the thorn variety but it ripens a week earlier and 
the canes are smooth with no thorns. 

• • • • * • * • • ! • 


BLACKBERRY 
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Excerpts from Defendants’ Exhibit No. 36. 

1950 • Onr Sixty-first Year 
BALDWIN NURSERY 

Bridgman, Michigan 
• •#••• 
NEW THORNLESS BOYSENBERRY 


BOYSENBERRY Special Collection 

12 Thornless Boysenberry 1 Yr. 

12 New Early Wonder Raspberry 1 Yr. 

Only $2.95 

3 Iceberg White Blackberry FREE 

STANDARD BOYSENBERRY 

$800 to $1,500 Income Per Acre 

55 of the largest berries fill a quart basket. Average size, 
1 inch diameter, 1% to 2 inches long—largest bush or vine 
berry known. Bushes are hardy (has stood 19 degrees be¬ 
low zero). Its exceptionally rapid growth, heavy crops, im¬ 
mense size and deliciously different flavor will amaze you. 
Grows like a dewberry and is as easy to raise. Ripens with 
them and fruits over a longer season. 

Enormous Spicy Purple Berries 

Boysenberry is a real money-maker because of its outstand¬ 
ing features of immense size, exceptional productiveness, 
unusual flavor and fine appearance—it is impossible to 
realize bow far superior in all of these qualities it is until 
you have seen it. Market growers are greatly increasing 
their Boysenberry plantings because these larger, better 
berries are proving big money-makers for them. 

• ••••••••• 
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ICEBERG WHITE BLACKBERRY 

This is a really worthwhile blackberry. When fully ripe the 
berries are creamy white and of good sweet flavor. Easy to 
grow as any blackberry and produces plenty of its novel 
white berries. Put a few plants in the garden and surprise 
the neighbors. 


BLACKBERRIES 


Alfred 


Eldorado 


LUCRETIA DEWBERRY 


Lucretia is the standard commercial dewberry. No pther 
variety is more widely planted or more generally satisfac¬ 
tory. Vigorous growing, heavy bearing—especially pro¬ 
ductive on light soils that otherwise would not pay. 

Dewberries are in favor because they are profitable and 
because they are delicious for home use. Market price av¬ 
erages 20 per cent more than blackberries. Ripen a week 
to ten days before the earliest ordinary blackberries. I 


Excerpts from Defendants’ Exhibit No. 37. 
FRUITLAND NURSERIES 
Where Nature Smiles 

Established in Augusta, Georgia—1856 

****** 

BLACKBERRIES 

****** 

BOYSENBERRY 

****** 

DEWBERRIES 


Austin’s Improved 


RASPBERRIES 


Lucretia i 
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Excerpts from. Defendants’ Exhibit No. 38. 

F. W. BOLGIANO & CO. 
Washington 2, D. C. 


BLACKBERRY PLANTS 


Eldorado 

BOYSENBERRY PLANTS 
Standard Thornless 


Defendants’ Exhibit No. 39. 

STATE OF OHIO DEPARTMENT OF LIQUOR CONTROL 

Columbus 15, Ohio 
July 18, 1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Alcohol Tax Unit 
Bureau of Internal Revenue 
Washington 25, D. C. 

Dear Mr. Mealey: 

In answer to your letter of July 14,1950, the only Boysen- 
berry wine which we have record in this office that comes 
into the State of Ohio is made and bottled by Gibson Wine 
Company, Elk Grove, California and 218 West McMicken 
Avenue, Cincinnati, Ohio 

The acceptance and approval of this merchandise for 
sale by Gibson Wine Company to wholesalers in the State 
of Ohio was made January 5, 1950 and according to our 
records was approved by the U. S. Treasury Department 
December 15, 1949. 
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We do not handle wine in this state through our retail 
stores. If you will check with the Gibson Wine Company 
of Cincinnati who are the distributors in the state of phio, 
they will be able to advise who in addition to them handle 
this merchandise as well as any personal requests they 
might have for the same. 

I am also enclosing herewith the wine analysis report 
for this Boysenberry wine which was submitted and tested 
in our laboratory under date of February 3, 1950. 

I trust this gives you the information which you have 
requested and that it may be beneficial to you. If there is 
any further information desired advise me and I will see 
that your request is fulfilled. 

Yours very truly, 

Earl C. Nietert, Chief 

ECN/kh Beer and Wine Division 


OREGON LIQUOR CONTROL COMMISSION 
LICENSE AND PRIVILEGE TAX DIVISIONS 

2505 S. E. Eleventh Avenue 
Portland 14 
July 18, 1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Bureau of Internal Revenue 
Washington 25, D. C. 

Dear Mr. Mealey: 

Your letter of July 14,1950, addressed to Mr. Carl Hogg, 
Chairman of Oregon Liquor Control Commission, has been 
referred to this office for reply. 

Our state stores handle only wines over 14 percent alco¬ 
hol content by volume, and have never listed or sold wine 
designated as “Boysenberry,’* nor has any application for 


i 

i 

I 


such listing been made. We have no record of “Boysen- 
berry ,, wine being produced in the State of Oregon. 

Shipment into Oregon has consisted of the following, re¬ 
leased for sale through licensed wholesalers: 

Licensed Wholesalers Cs. 12/5ths Winery Date Released 

Bocci & Bromberger 25 Gibson Wine Co. June 5,1950 
Southern Oregon 

Distributors, Inc. 10 Gibson Wine Co. July 10,1950 

We trust that this is the information you desire. 

Very truly yours, 

L. B. Russell, Supervisor 
Wine Division 

LBR :1 


WEST VIRGINIA LIQUOR CONTROL COMMISSION 

Charleston 5 
July 18, 1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Commissioner of Internal Revenue 
Washington 25, D. C. 

Reference: AT:L:WAR 
Dear Mr. Mealey: 

In response to your July 14 query concerning “Boysen- 
berry Wine”, I find that we do not now carry any such wine 
in our stores and never have carried it. 

Moreover, I can find no record of this item’s ever having 
been submitted to the West Virginia Liquor Control Com¬ 
mission with a view to listing. 

Very truly yours, 

C. H. Green, Chairman 


CHG :hmr 
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STATE OP UTAH 

I 

UTAH LIQUOR CONTROL COMMISSION 
375 WEST 2ND SOUTH STREET 


Mr. Carroll E. Mealey, 
Deputy Commissioner, 
Alcohol Tax Unit, 

Bureau of Internal Revenue 
* Washington 25, D. C. 

Dear Sir: 


Salt Lake City 1, Utah 
Aug. 2, 1950 


i 

i 

t 

i 


Your letter of July 14th inquiring whether we list oir sell 
any boysenberry wine has just come to my attention. In 
reply I wish to state that we do not list any Boysenberry 
Wine, although we have been solicited for an order from 
the Gibson Wine Co. Box 336, St. Helena, California for 
such a wine. 

I regret the delay in replying to your letter which occa¬ 
sioned by the fact that it was addressed to Mr. K. M. f)oan, 
Chairman, who has been out of the city and has nof yet 
returned. 

Yours very truly, 

J. W. Pace, Commissioner 

msp 


i 


i 

i 

i 

i 
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COMMONWEALTH OF VIRGINIA 
VIRGINIA ALCOHOLIC BEVERAGE CONTROL BOARD 

Richmond (11), Va. 

July 18, 1950. 

Mr. Carroll E. Mealey, Deputy Commissioner 
Internal Revenue 
Washington 25, D. C. 

Refer to—AT :L :WAR 
My dear Mr. Mealey: 

In the absence of Mr. Bullington your letter of July 14, 
addressed to Mr. Bullington, has been referred to me for 
reply. 

In reference to the sale of boysenberry wine in this State, 
we have never listed this product nor can I recall our hav¬ 
ing been requested to do so. 

Thinking that perhaps you might be interested in a per¬ 
sonal letter to Mr. Valaer on the subject of labelling 
“boysenberry” wine as blackberry wine, I enclose a copy 
for your information. 

Very truly yours, 

Virginia Alcoholic Beverage Control Board, 
By: J. Bernard Robb, Chemical Director. 


JBR/BDR 


i 
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STATE OP ALABAMA 

ALABAMA ALCOHOLIC BEVERAGE CONTROL BOARD 

Montgomery 2, Alabama 
July 19, 1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Bureau of Internal Revenue 
Washington 25, D. C. 

Dear Mr. Mealey: 

In response to your letter of July 14, this is to acfvise 
that we do not list or sell wine designated as “Boysenbjerry 
Wine,” neither have we received any requests for,this 
wine. 

Yours very truly, 

j 

William P. Screws, 
Chairman 

WPS :mt 


STATE OP IDAHO 
STATE LIQUOR DISPENSARY 

Boise, Idaho 
July 18, 1950 

U. S. Treasury Dept. 

Commissioner of Internal Revenue 
Carroll E. Mealey, Deputy Commissioner 
Washington 25, D. C. 

Dear Sir: 

The State Liquor Dispensary has never listed Boysen- 
berry Wine and do not contemplate doing so. 

To my knowledge there has been no requests for 'this 
item, whatsoever. 

Yours very truly, 

State Liquor Dispensary 
Willard W. Wilson, 

WWW :im Supervisor. 

I 

i 

i 

i 
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IOWA LIQUOR CONTROL COMMISSION 

707 Locust Street 
Des Moines 8, Iowa 
July 17,1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Alcohol Tax Unit 
Bureau of Internal Revenue 
Washington 25, D. C. 

Dear Mr. Mealey: 

Your letter of July 14 in regard to whether we list or sell 
wine designated as “Boysenberry Wine.” 

We have never been asked to list this brand of wine, nor 
have we received samples for listing. 

I think this is the information you desire. 

Very truly yours, 

George L. Scott 

GLS:p Iowa Liquor Control Commission 


STATE OP MAINE 
STATE LIQUOR COMMISSION 

Augusta 
July 21, 1950 
Refer: AT :L :WAR 

Commissioner of Internal Revenue 
U. S. Treasury Department 
Washington 25, D. C. 

Attention : Carroll E. Mealey, Deputy Comm. 

Dear Sir: 

In reply to your letter dated July 14,1950 wish to advise 
that we do not carry wine designated as “Boysenberry”. 
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As far as we can recall we have never been offered for list¬ 
ing this type of wine. 

Very truly yours, j 

State Liquor Commission 
By Frank H. Robie 
Administrative Asst. 

FHR :d 

I 

STATE OF MICHIGAN 


G. MENNEN WILLIAMS, GOVERNOR 
LIQUOR CONTROL COMMISSION 


Lansing 
July 18, 


1950 


AT :L :WAR 

I 

j 

Mr. Carroll E. Mealey 
Deputy Commissioner 
U. S. Treasury Department 
Washington 25, D. C. 

I 

Dear Mr. Mealey: 

This will acknowledge your letter of July 14, 1950, mak¬ 
ing inquiry as to whether or not this Commission lists! or 
sells wine designated as “Boysenberry Wine”, or if ire- 
quests that we carry such wine have been received, and 
disposition made thereof. 

The Purchasing Director and the Director of Manufac¬ 
turers and Wholesalers Division advise that we do not list 
or sell any wine designated as “Boysenberry Wine” nor 
have any requests relative to such designated wine been 
received. 

Sincerely yours, 

John J. Kozareh 
Chairman 

JJK :c 
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STATE OF MONTANA 
LIQUOR CONTROL BOARD 

Helena, Montana 
July 20, 1950 

Mr. Carroll E. Healey, Deputy Commissioner 
U. S. Treasury Department 
Washington 25, D. C. 

Dear Mr. Mealey: 

Replying to your request of July 14, addressed to Mr. 
B. G. Paige, this is to advise that the Montana Liquor Con¬ 
trol Board does not have “Boysenberry wine” under any 
brand name presently listed. To the best of my knowledge, 
there have been no requests for a listing of this type of 
wine. 

Very truly yours, 

Montana Liquor Control Board 
L. H. Christensen 
Chief Accountant 

LHC:S 


STATE OF NEW HAMPSHIRE 
STATE LIQUOR COMMISSION 

109 North Main Street 
Concord, N. H. 

July 18, 1950 

Carroll E. Mealey, Deputy Commissioner 
U. S. Treasury Department 
Washington 25, D. C. 

Dear Mr. Mealey: 

In reply to your letter, reference AT :L :WAR, we would 
advise that we do not sell any Boysenberry Wine and to 
the best of our knowledge have not been approached by 
any one on this product. 


! 

i 
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In fact, while we are on the subject we are not carrying 
Berry Wines other than Blackberry. 

Very truly yours, 

State Liquor Commission 
William A. Jackson 
Chairman 

WAJ/MGB 

i 

I 

STATE OF NORTH CAROLINA 
BOARD OF ALCOHOLIC CONTROL 

Raleigh, N. C. 
July 24, 1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Alcohol Tax Unit 
Bureau of Internal Revenue 
Washington 24, D. C. 

Dear Mr. Mealey: 

This will acknowledge receipt of your letter of July 14 in 
which you ask if this Board has ever had on its approved 
list for sale in North Carolina a wine designated as “Boy- 
senberry Wine.” 

Our records indicate this Board has never listed this yrine 
for sale in North Carolina and to our knowledge we have 
never received a request that this item be carried on our 
approved list. 

Very truly yours, 

G. H. Andrews, Director 
Wine and Enforcement Division 


GHA :ms 
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COMMONWEALTH OF PENNSYLVANIA 
PENNSYLVANIA LIQUOR CONTROL BOARD 

Harrisburg, Pennsylvania 
July 18, 1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Alcohol Tax Unit 
Bureau of Internal Revenue 
Washington 25, D. C. 

Dear Mr. Mealey: 

In reply to your July 14 letter, this will inform you that 
the Pennsylvania Liquor Control Board does not list or 
sell any wine designated as “Boysenberry Wine”. Up to 
the present time the Board has not received any requests 
from vendors or manufacturers to carry a Boysenberrv 
wine. 

Very truly yours, 

Frederick T. Gelder 
Chairman 


STATE OF VERMONT 
LIQUOR CONTROL BOARD 

Montpelier 
July 18, 1950 

Commissioner of Internal Revenue 
U. S. Treasury Department 
Washington 25, D. C. 

Attention—Carroll E. Mealey 

Deputy Commissioner 

Dear Sir: 

Your letter of July 14th (AT:L:WAR) addressed to 
Chairman Peter A. Bove has been referred to me for reply. 
The State of Vermont does not list nor does it sell wine 
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designated as “Boysenberry Wine” and, to my knowledge, 
we have never received a request to have this product 
listed on the Vermont price list. 

• i 

Yours very truly, 

Marion Burleson j 

Administrator & Office Mgr. 

i 

_ i 

WASHINGTON STATE LIQUOR CONTROL BOARD 

Olympia i 
July 20, 1950 
File AT :L :WAR 

Mr. Carroll E. Mealey 
Deputy Commissioner, 

Alcohol Tax Unit 
Bureau of Internal Revenue, 

Washington 25, D. C. 

Dear Mr. Mealey: 

In reply to your letter of July 14,1950, relative to “Boy- 
senberry Wine”, you are advised that we do not list or |sell 
this type of wine. 

To the best of our knowledge, we have never been 
solicited or requested to stock wine of this type. 

; 

Very truly yours, 

i 

Evro M. Beck^t 
Chairman 
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STATE OF WYOMING 
WYOMING LIQUOR COMMISSION 

Cheyenne 
August 2, 1950 

Mr. Carroll E. Mealey 
Deputy Commissioner 
Alcoholic Tax Unit 
Washington, D. C. 

Dear Sir: 

Wyoming does not list any Boysenberry Wine. 

Very truly yours, 

Earl Wright, Director 
Wyoming Liquor Commission 

EW :md 


Defendants’ Exhibit No. 40. 

TREASURY DEPARTMENT 
WASHINGTON 25 

This will certify that I have examined Forms 701, Forms 
702 and Forms 702-C filed by the Gibson Wine Company, 
proprietor of Bonded Winery No. 3864, of Elk Grove, Cali¬ 
fornia, for the period January 1948 through May 1950. I 
am now the Technical Advisor to Deputy Commissioner 
Carroll E. Mealey of the Alcohol Tax Unit, Bureau of 
Internal Revenue, and was formerly the statistician for 
the Alcohol Tax Unit. The following figures were taken 
from the reports and are hereby declared to correctly state 
the data as reported by the Gibson Wine Company: 
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Date 

Materials Received 

Wine Produced 




(Pounds) 



(Gallons) 1 



Black- 

Boysen- 

Logan- 

Black- 

Boysen- Logan- 


berries 

berries 

berries 

berry 

berry 

berry 

Jan. 





| 


Feb. 





j 

_ 

Mar. 

...... 

_ 


■trrttti 

i 


Apr. 





i 


May 






... . 

June 

139300 




— 


July 

338100 



72227 



Aug. 





..._ 


Sept. 


•••••••• 



........ 1 


Oct. 



........ 

........ 

. i 


Nov. 




ttttttra 

! 


Dec. 





***—*** i 

— 

Totals 1948 

477400 



72227 



1949 





1 


Jan. 




••••••«• 


• •• 

Feb. 







Mar. 



39256 




Apr. 



53010 


T _„ 

9230 

May 



36450 


........ i 

10245 

June 

306220 


37179 


. 16757 

July 



71140 

45412 


15750 

Aug. 






Sept. 







Oct. 


.. 





Nov. 







Dec. 






i 

Totals 1949 

306220 


237035 

45412 

. 51982 

1950 







Jan. 







Feb. 



100100 




Mar. 





. 23240 

Apr. 


71335 1 





May 





10813 

■ — • 

Totals Jan.- 






<23240 

| 

May 1950 


71335 

100100 


10813 

Comb. Totals 

783620 

71335 

337135 

117639 

10813 

75222 


1 Reported as ‘ ‘ Boysen Blackberry ’ ’• 

During the calendar years 1948 and 1949, the records 
show that the Gibson Wine Company received on the Bonded 
Winery premises 783,620 pounds of blackberries for wine 
making purposes and more than twenty-three million pounds 
of grapes. On December 31, 1949, the Gibson Wine Com¬ 
pany certified to a total wine inventory of 723,731 gallons 
of which 66,005.6 gallons was blackberry wine. At that 
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time, the company did not report any boysenberry wine on 
hand. 

This statement prepared this fourth day of August, 1950. 

Harold A. Serb, 

Technical Advisor. 


Excerpts from Defendants’ Exhibit Ho. 48. 

BLACKBERRY AND OTHER BERRY 
AND FRUIT WINES 
By 

Peter Valaer, Chemist 

Alcohol-Tax Unit 
Bureau of Internal Revenue 
November, 1945 

• * # • • 

One of the best known wines in the household, particu¬ 
larly in the rural districts of the United States, is blackberry 
wine, because the blackberries and other berries as well are 
indigenous to nearly all sections of this country. The vol¬ 
ume of commercially produced blackberry wine has never 
reached that of grape wine at any time, but from time to 
time it has been manufactured to such an extent as to rank 
next to grape wine in quantity and ahead of all other fruit 
and berry wines. Its position in second place is often 
taken by apple wine. In some districts it is the very best 
seller of any single item. 

Probably no kind of commercial wdne that has ever been 
made in this country has been so badly stretched, so often 
adulterated, artificially colored, imitation flavored, and gen¬ 
erally rectified as has been blackberry w’ine. During the 
time it held undisputed second place in quantity among 
winery manufactured wine, was also the time of its high 
tide of sophistication and very little of it during that period 
■was standard blackberry wine, meaning produced entirely 
from the juice of sound, ripe blackberries, corrected only 


for natural sugar deficiency and ameliorated only with 
sugar-water solution, 35% of its resulting volume and sweet¬ 
ened with not over 11% by weight of dry sugar for sweeten¬ 
ing purposes only. If the berry juices were fermented 
without correcting for their natural deficiency of sugar^ the 
alcohol in the completely fermented wine would range from 
about 2 to 4.5% by volume only, and if they werd not 
ameliorated the natural acid content would nearly always 
be over 1%. . 

The principal fillers and unauthorized added materials 
include grape wine, grape concentrate, peach, apple, extra 
saccharine matter, and cheaper wines and miscellaneous 
fruit material. Stretching in this instance means the jpro- 
duction of a greater volume of wine than that permissible in 
the production of bona fide wine under the internal revenue 
law and regulations. Naturally this not permitted diluting 
procedure, will leave a thin wine, deficient in color j and 
natural flavor which is often brought up to resemble wine 
of apparent standard strength, with caramel, vegetable and 
coal tar colors, other wines, imitation and synthetic,! and 
other flavoring ingredients. Highly colored fruit juices 
with intense coloring pov T er, like elderberries, are sonjie of 
the commonly used coloring adjuncts. Some have even been 
resorting to the use of pokeberries generally listed among 
the poisonous plants. These imitation commercial berry 
wine concoctions are not necessarily bad in taste, they are 
often worked up in such a w^ay as to be quite agreeable in 
taste and appearance and might even be preferred by some 
to true blackberry wine, but they are usually illegal ii^ not 
being properly labeled and in not having paid the special 
tax for their rectification. These rectified and imitation 
blackberry wines usually obtain their flavor from combina¬ 
tions of synthetic esters and often include vanillin. 

The purposes of most of this stretching is to brin^ the 
wholesale price of blackberry wine to that of grape win6 and 
to fill orders in absence of sufficient raw material, to use up 
odds and ends of other wines and simply to make the Wines 
as cheaply as possible. 
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Several years ago because of lack of adequate standards 
no one, including consumers as well as analysts, knew too 
much about the composition of blackberry and other berry 
wines and rarely paid much attention as to its standard con¬ 
ditions. Some producers felt that blackberry wine could not 
stand alone as a wine but needed some grape wine to en¬ 
hance and improve its character. However, those who have 
made blackberry wine in a standard manner out of the juice 
of sound, ripe blackberries will know that it is a delicious 
wine of fine but not strong flavor and by no means requires 
any rectification with grape or other fruit or materials to 
improve its character as a drinkable wine. 

• • • • • 

The two outstanding characteristics of berries (including 
blackberries, raspberries, loganberries, youngberries, bov- 
senberries, dewberries and gooseberries), are their low 
sugar content (as compared with grapes) and their high- 
acid content. Because of the former, sugar is legally al¬ 
lowed to be added, and because of the latter, the corrected 
for sugar, juice, is allowed to be ameliorated 35% in the case 
of all berries provided the acid content justifies it. 

* • # • • 

The berries, like blackberries, loganberries, raspberries, 
etc., are the common bramble berries and belong to genus 
Rubus. The common running blackberry seen one or more 
weeks earlier than the low” bush field wild blackberry, is the 
dewberry, and in Eastern Seaboard States of Georgia, Caro- 
linas, Maryland, Virginia, New Jersey, and even farther 
North, all are completely gone before the common wild 
blackberry. The latter which are usually found on the 
edge of the woods and in open fields, make their appearance. 
While in the bucket, dewberries resemble blackberries, but 
there is a different flavor in the dewberries. (Winton, Vol. 
II, Structure and Composition of Foods, p. 629) gives an 
analysis of German blackberry juice which does not differ 
much from the analysis of American blackberry juice. Sp. 
gr. 1.038, solids 9.91, protein .34 acids 1.52 acids as citric, 
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invert sugar 5.77, tannin .13, .42 ash, alk. of ash 47. j The 
descriptions and discussions of the common blackberry and 
other berries in literature is comparatively meager. Iii the 
same blackberry patch there nearly always seems to bd sev¬ 
eral varieties growing, yet the blackberry juices and wines 
made from each sort appear quite similar. The immature 
or only partly ripe blackberries have higher acid content, 
lower sugar and color than the riper ones. As a rule the 
ash and alkalinity of the water soluble ash is also higher 
in the unripe berries, although some very few exceptions 
have been noted. The absolute moisture in wild blackbcjrries 
(the individual berries usually weighing from 1.5 graijns to 
2.5 grams each) is from 84 to 85% by weight, the total nitro¬ 
gen in the whole berry being about .22% by weight! and 
equivalent to (N x 6.25) about 1.38% by weight of prptein. 
The determination of the amount of juice in numerous 
samples of ripe blackberries shows the seeds and pulp to 
range from 22 to 25% by weight and the juice to run jfrom 
75 to 78% by weight. The seeds of the blackberry are ^uite 
different in appearance from the seeds of other berried and 
they all can easily be identified and distinguished from each 
other under a low power microscope, or even strong Jiand 
glass magnifier. The blackberry is an aggregate of njinia- 
ture peach-like drupelets which cling together about a recep¬ 
tacle. They have been found to contain optically active 
iso-citric acid, some 1-malic, and very small amounts of 
oxalic, succinic and citric acids. 

Jacobs, Vol. Food and Food Products, gives the composi¬ 
tion of whole blackberry to be 85.3% water, 1.2 protein, 
1.1% fat, .47 ash, 11.9 total carbohydrate, 6.1% sugars, 
.91 acids (as citric). 

• • • • • 

The Western berries are usually larger and there! is a 
claim that the juice is more deeply colored, but the vfriter 
finds the color of the juice of the fully ripe Eastern fyerrv 
about the same depth as the Western blackberry. The North 
Pacific Coast blackberry vines grow very tall, up to 8 feet 


i 
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and are thick in diameter. They are usually identified as 
the Evergreen, either when wild or cultivated. Those living 
near the blackberry areas claim that all the difference they 
can observe is that the cultivated ones are pruned and 
sprayed while the wild ones having no such attention are 
often a victim of the red mite and other plant diseases 
which alter the quality. Blackberry winemakers in Seattle 
have observed a range of acid content in blackberry juice 
of .72% minimum from around Olympia and to as high as 
2.0 around Puyallup, with a balling range of 8 to 14. Black¬ 
berry juice is a rapid fermenter and with a good active 
culture the berry winemakers of the Northwest have no 
trouble at all in fermenting swiftly to 14% by volume. 

Curl A. L. and Nelson E. K. (J. Agri. Res. 1943, 67, 301- 
303) found iso-citric acid and 1-malic in three varieties of 
blackberries, but no citric acid, and very small amounts of 
iso-citric and 1-malic and a very much larger proportion of 
citric acid in boysenberries and youngberries, and citric 
exclusively in loganberries. 

No factor in winemaking is more important than acids or 
acid content particularly as concerns fruit and berry wines, 
not only as to palatability of the product but the legal 
amelioration privileges are based solely on acid content. 
The natural acids, which are the total acids minus the 
volatile acids determine the extent of amelioration and the 
amount of volatile acid bears on quality which will be 
discussed later. 


• • • • • 

Hugo Ringstrom, Bureau Chemist, Seattle, Washington, 
found 1.15% grams citric acid per 100 ml. of Boysenberry 
juice. The Oregon State Agricultural Station listed .73% 
citric acid in the juice of frozen Youngberries, .72% in 
the juice of canned Youngberries and .87% in the juice of 
fresh ripe Youngberries. A chemist for Washington State 
Liquor Control Board found slightly over 1% total acids 
as citric in two samples of fresh, ripe Youngberries and 
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i 

i 

i 

i 
j 

about 1.5% citric acid in Boysenberries from the Vgshon 
Island. 

• • • • • 


In normal times the blackberries are available all the 
entire year for blackberry winemakers, and both cultivated 
and wild are used, although very much more of the latter 
are used for wine. The berries during the season are pur¬ 
chased from farmers and brokers. Later on in the season 

i 

frozen fruit stored in cold storage plants or held thei’e by 
various brokers are used for wine. Only about 5% of cul¬ 
tivated blackberries are used for commercial purposes, 
including wine. These fancy berries, owing to their cost, 
are generally sold for canning purposes and as fresh fruit. 
• • * * • 

There has always been some interest among winemakers 
concerned with the production of Blackberry wine as to 
character of cultivated Pacific Coast blackberries and j wild 
blackberries from the same place. A statement made by 
the largest producers of berry wines in the Oregon-Wash- 
ington States area is quoted as follows: 



* ♦ # * * 

“There does not seem to be much of a distinction here 
between wild and cultivated blackberries, due to cj'oss- 
pollination and unattended fields. We are wondering if 
we can tell the difference ourselves. We are told that 
what we purchase from around Aberdeen is the Ever¬ 
green blackberry. Aberdeen is the region where most 
of the blackberries come from. It appears that Oregon 
raises around seven times the number of loganberries 
that we do in Washington and we raise at least seven 
times more blackberries in the State of Washington 
than they do in the State of Oregon.” 


One of the best indications of rectification is the colbr of 
a commercial wine. No matter how hard it may be to pirove 
and identify its foreign source, the chemist can at least show 
that it is different from color of the berry wine it is sup- 


i 

i 



posed to be. Caramel has been the most used coloring. It is 
commercial caramel usually proven to have been purchased 
in a clandestine manner or even kept on the premises on the 
theory that it is to be used for coloring brandy or vermouth. 
Among the odd and untrue excuses advanced for the pres¬ 
ence of caramel in the berry wines may be included, “that 
it was obtained in pasteurization,’’ or the “sun shone on 
the bottles.” Some caramel found was home-made, buckets 
of sugar were heated over a free flame until jet black and 
the buckets lowered in the wine until the desired color was 
obtained. Experiments show caramel fermented along with 
mash will not be found in finished product unless relatively 
large amounts are used, and this retards fermentation. 
Occasionally both coal tar dye and caramel have been found 
in commercial berry wines. Caramel may make the wine 
too brown and coal tar color may make it unaturally bright 
red. The most extensively rectified product on record was 
a blackberry wine which contained grape material, coal tar 
dye, caramel, added citric acid and synthetic blackberry 
flavor. It was grossly substandard before all of the above 
ingredients were contributed. 

Loganberry Wine 

Nearly all that has been said concerning blackberry wine 
may be repeated for Loganberry wine, which is preferred 
by many to blackberry wine because of its unique and de¬ 
lightful flavor. The loganberry is a very successful hybrid 
produced or created by J. H. Logan of California, who 
crossed a certain type of European raspberry with the 
native California dewberry. 

• • • • • 

Experimental Work 

In order to learn as much as possible about berry wines 
and blackberry wine in particular, blackberries were ob¬ 
tained in the United States wherever blackberries could be 
obtained. In some instances the blackberries as such, and 
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in most instances the blackberry juice, were analyzed to 
learn as much as we could about the starting material.j We 
also sought to determine the juice and the pulp and ^eeds 
yielded by blackberries, and in some instances, other berries 
and fruit. 

The last step was to make the wine, the details of \^hich 
we followed in logical order. Keeping always in minc|, the 
privileges and limitations imposed by law. The first steps 
were the determination of the weight and volume of the 
juice, the approximate sugar content and the acidity. ! The 
deficiency of sugar in the juice was made up with dry cane 
sugar in sufficient quantities so that on complete fermenta¬ 
tion the alcohol in the fermented corrected juice would not 
be over 13% by volume. To do this the corrected balling of 
the juice was made about 21. The berries and juice, after 
making up the deficiency of sugar, all were found to contain 
enough natural acids to legally entitle the winemaker to 
ameliorate 35%. The volume of the corrected juice is divi¬ 
ded by .65 to determine the new volume after amelioration. 
The new volume after amelioration minus the original cor¬ 
rected volume equals the volume of the sugar water that 
may be added. The sugar-water solution is made to con¬ 
tain 21 balling with cane or beet sugar so that on complete 
fermentation the whole fluid mass will contain not more than 
13% alcohol by volume. The yeast, usually pure culture, in 
the berry must being made into wine, is added and woi-ked 
in the sugar-water solution in order not to change the | vol¬ 
ume. Fermentation is allowed to proceed until the wine is 
completely sugar-free or “dry.” To the wine is now added 
11% by weight of dry sugar for sweetening purposes only. 
No other ingredients are added and all filtrations are with 
filter paper. No clarifying agents or filtering material, j All 
of the material found in the wine on analysis (see tables of 
abalusis) is natural to the wine except the added sugar and 
sugar-water. 


! 


I 


I 
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ANALYSIS OP BLACKBERRY WINE MADE IN ALCOHOL TAX LAB. 1941-1942 
(All wines below corrected for natural deficiency & ameliorated 35%) 



Sp. Or. 

Ale. 

by 


Grams per 100 ml. 

Acids 

Nat¬ 

N 

as 

PllOB. 

as 

Aik. 

of 

Color 

in 

Sample No. 

60° F. 

Vol. 

Solids 

Ash 

Tannin 

Total 

Vol. 

ural 

Protein 

P 2 O c 

Ash 

Cell 

Zero Pack 
(Frozen) 

.99637 

11.77 

2.30 

.33 

.170 

.89 

.010* 

.88 

.084 

.010 

36.9 

18 R. 

3 B. 

Evergreen 

(Frozen) 

No 

Detr. 

12.38 

2.72 

.24 

.250 

.88 

.012 

.87 

.051 

.010 

No 

Detr. 

40 R. 
10 B. 

Wild Md. 

(Fresh) 

.99642 

12.74 

2.41 

.28 

.250 

.98 

.030 

.95 

.055 

.010 

32.4 

31 R. 

7 B. 

Himalya 

(Frozen) 

.99669 

11.52 

2.60 

.23 

.200 

1.12 

.020 

1.10 

.057 

.013 

No 

Detr. 

36 R. 
1.4 B. 

Oregon 

(Frozen) 

No 

Detr. 

13.54 

2.12 

.25 

.250 

.73 

.054 

.68 

.062 

.017 

30.7 

13 R. 

7 B. 

Wash. State 
(Frozen) 

No 

Detr. 

12.58 

2.36 

.31 

.500 

1.15 

.037 

1.11 

.072 

.015 

No. 

Detr. 

44 R. 

6 B. 

Eldorado 

(Early-Fresh) 

.99607 

13.84 

2.95 

.34 

.250 

.86 

.043 

.82 

.139 

.017 

39.5 

17 R. 

4 B. 

17936—Ore. 
(Frozen) 

1.00260 

12.05 

3.89 

.40 

.400 

1.26 

.080 

1.18 

.152 

.028 

38.2 

40 R. 
10 B. 

17938—N. J. 
(Frozen) 

.99594 

12.57 

2.44 

.25 

.250 

1.04 

.060 

.98 

.068 

.018 

23.5 

28 R. 

7 B. 

17937—Oa. 
(Frozen) 

1.00095 

11.40 

3.41 

.37 

.250 

1.29 

.030 

1.26 

.078 

.020 

42.0 

44 R. 

8 B. 

17978—N. Y. 
(Frozen) 

1.03591 

12.87 

12.00 

sweetened 

.33 

.250 

1.23 

.110 

1.12 

.083 

.014 

33.5 

40 R. 

7 B. 

18069—Ore. 
(Frozen) 

.99783 

11.0 

2.51 

.38 

.250 

.98 

.03 

.95 

.130 

.018 

37.8 

35 R.‘ 

8 B. 

Eldorado 

(Late Fresh) 

1.03547 

10.2 

11.16 

sweetened 

.31 

.233 

1.23 

.04 

1.19 

.085 

.012 

32.8 

19.5 R. 
4.5 B. 


PV/tl 

8-20-45 
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ANALYSIS OP BLACKBERRY JUICE AND WINES MADE FROM THEM 1943-1944 

Color 



Ale. 

Sp. Qr. by 


Acids 

Nat. 

N 

as 

Phos. 

as 

Aik. 

of 

in 

Sample No. 

60° F. Vol. Solida Ash Tannin 

Total 

Vol. 

ural 

Protein 

P 2 06 

Ash 

Cell 

D. C. & Md. 

B.B. juice 

. 0 9.54 .58 .250 

Berries picked July 4, 1944. 

1.11 

0 

1.11 

•••• 

.... 

64.9 


Dry B.B, (From) 
wine (above) 

.99836 12.66 3.09 .47 .170 

No sweetened wine of this batch analyzed. 

.95 

.06 

.89 

.09 

.021 

38.3 

6 R. 
6 B. 

Md. B.B. 
juice 

1.04734 0 10.2 .59 .260 

Berries picked July 17, 1944. 

.97 

0 

.97 

.24 

.033 

53.5 

29 R. 
9 B. 

Dry B.B. (From) 
wine (above) 

.99600 13.45 2.85 .42 .190 

No sweetened wine of this batch analyzed. 

.85 

.04 

.81 

.07 

.019 

37.3 

16 R. 
7 B. 

Md. B.B. 
juice 

1.04956 0 10.6 .55 .250 

Berries picked July 26, 1944. 

1.26 

0 

1.26 

.25 

.033 

58.0 


Dry B.B. (From) 
wine (above) 

.99745 13.19 3.31 .45 .190 

No sweetened wine of this batch analyzed. 

1.14 

.07 

1.07 

.06 

.020 

38.3 

17 R. 
8 B. 

Md. B.B. 
unripe juice 

. 0 7.42 .56 .250 

Berries red and dark red, none fully ripe. 

1.82 

0 

1.82 

.21 

.028 

54.6 

22 R. 
8 B. 

Dry B.B. (From) 1.00452 10.15 3.92 .45 .180 

wine (above) 

1.55 

.05 

1.50 

.08 

.020 

41.0 

11 R. 
6 B. 


PV/tl 

8-23-45 







ANALYSIS OF BLACKBERRY JUICE AND WINES MADE FROM THEM 1943-1944 


Grams per 100 ml. Color 



Sp. Gr. 

Ale. 

by 





Acids 

Nat¬ 

N 

as 

Phos. 

of 

Aik. 

as 

in 

V»” 

Sample No. 

60° F. 

Vol. 

Solids 

Ash 

Tannin 

Total 

Vol. 

ural 

Protein 

p 2 o 5 

Ash 

Cell 

Ga. juice 

6-6-43 

1.04360 

0 

10.3 

.58 

.140 

.889 

0 

.889 

.49 

.... 

72 

22 R. 

Ga. dry 
wine 

1.00340 

12.22 

3.80 

.33 

.110 

.728 

.039 

.689 

.13 

.... 

43 

4 R. 
2.5 B. 

Ga. B.B. wine 
(Bwect) 

1.04720 

11.50 

14.4 

.31 

.110 

.683 

.039 

.644 

.12 

.009 

41 

4 R. 
2.5 B. 

D. C. 
juice 

1.04035 

0 

8.07 

.56 

.140 

1.55 

0 

1.65 

.33 

.... 

67 

25 R. 

4 B. 

D. C. dry 
wine 

.99650 

14.2 

2.93 

.36 

.110 

1.22 

.07 

1.14 

.09 

.... 

43 

6.5 R. 

3.5 B. 

D. C. 
sweet 

1.03810 

13.12 

12.4 

.36 

.110 

1.15 

.07 

1.08 

.08 

.... 

42 

6.5 R. 
3 B. 

D. C. juice 
unripe 

1.0400 

0 

6.5 

.57 

.135 

2.09 

0 

2.09 

.55 

.... 

76 

23 R. 

8 B. 

D. C. dry 
wine 

1.00105 

12.50 

3.53 

.41 

.130 

1.57 

.06 

1.51 

.11 

.... 

47 

7 R. 
3.5 B. 

D. C. 
sweet 

1.04250 

11.63 

12.9 

.40 

.130 

1.43 

.06 

1.43 

.10 

•••• 

47 

7 R. 
3.5 B. 

N. C. 
juice 

1.03992 

0 

8.63 

.49 

.170 

.82 

0 

.82 

.27 

•••• 

60 

15 R. 

2 B. 

N. C. dry 
wine 

.99504 

13.05 

2.35 

.34 

.160 

.77 

.05 

.72 

.07 

• ••• 

41 

5 R. 

5 B. 

N. C. 
sweet 

1.03239 

12.14 

11.8 

.33 

.15 

.73 

.05 

.68 

.06 

•••• 

40 

4.5 R. 

5.5 B. 


PV/tl 

8-20-45. 






ANALYSIS OF BLACKBERRY JUICE AND WINES 

MADE 

FROM 

• f 

THEM 1943-1944 


• f 




Grams per 100 ml. 






Color 




Ale. 



N 

Phos. 

Aik. 

in 




Sp. Gr. by 

Acids 

Nat- 

as 

of 

as 




Sample No. 

60° F. Vol. Solids Ash Tannin Total 

Vol. 

ural 

Protein 

p 2 o 6 

Ash 

Cell 



N. J. juice 

No 0 7.31 .58 .300 1.11 

0 

1.11 

.53 

•••• 

61.5 

44 R. 



B.B. 

Detr. Cultivated New Jersey Blackberries 






6 B. 



N. J. dry 

.99452 14.4 2.65 .35 .230 .96 

.03 

.93 

.09 

•••• 

45.0 

15 R. 



B.B. wine 

Above ameliorated 35% 






2.5 B. 



N. J. sweet 

1.03542 13.6 12.3 .35 .220 .89 

.03 

.86 

.08 

• ••• 

45.0 

14 R. 



B.B. wine 

Above dry wine sweetened, 11% by Wt. dry sugar 






4 B. 



Md. B.B. 

1.04360 0 8.90 .31 .170 1.02 

0 

1.02 

.42 

.... 

36.6 

40 R. 



juice 







6 B. 



Md. dry 

.99678 12.89 2.88 .40 .170 .99 

.06 

.93 

.09 

.... 

47.0 

13 R. 



wine 

Above ameliorated 35% 






6 B. 



Md. B.B. 

1.03236 12.4 11.8 .38 .165 .92 

.05 

.87 

.08 


46.5 

13 R. 

*5? 


sweet 

Above dry wine sweetened, 11% by Wt. of dry sugar 





6.5 B. 



Seattle B.B. 

1.02575 .14 5.18 .36 .170 1.14 

.01 

1.13 

.18 

.025 

36.5 

29 R. 



juice 

Berries grown in Washington State (Wild) 






3.5 B. 



Dry B.B. 

.99430 13.4 2.41 .23 .250 .95 

.05 

.91 

.06 

.012 

28.0 

29 R. 



wine 

Above ameliorated 35% 






6 B. 



Sweet B.B. 

1.03393 12.6 11.8 .20 .240 .94 

.05 

.89 

.06 

.011 

27.5 

29 R. 



wine 

Above dry wine sweetened, 11% by Wt. of dry sugar 





6 B. 



Seattle* 

.98822 13.87 .975 .11 .090 .518 

.059 

.459 

.03 

.006 

17.5 

7.5 R. 



B.B. wine 

Ameliorated 75% 






2.5 B. 



Seattle B.B.* 

1.02837 11.41 11.4 .11 .090 .469 

.047 

.422 

.02 

.005 

17.0 

7.5 R. 



wine sweet 

Above wine sweetened with 11% by Wt. of dry sugar 





2.5 B. 



£ * This 75% ameliorated wine is the same Seattle juice as used for the 

wine in 

the section above. 

The purpose of this fer- 



1 mentation and calculation was to show the large dilutions of a 75% amelioration and the composition of such diluted black- 



| berry wine. 

3,424 gallons of juice becomes 16,673 gallons of wine. 








' 

1 PV /tl 
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ANALYSIS OF BLACKBERRY JUICE & WINES MADE FROM THEM—1945 

Color 

Ale. N Phos. Aik. in 

8 p. Or. by Acids Nat- as of aa 

Sample No. 60° F. Vol. Solids Ash Tannin Total Vol. ural Protein P 2 O 5 Ash Cell 

Blackberry 1.03840 1.96 10.94 .562 .300 .886 .047 .839 .139 .012 65.6 74 B. 

juice—Ga. #1 The first hand-picked fresh wild blackberries from Georgia, 1945—slightly fermented. 

Blackberry 1.00080 12.16 3.51 .400 .270 .858 .073 .785 .066 .011 58 totl. 24 R. 

wine—Ga. #1 1.26 by vol. ale. in blowover or water seal consisting of 100 ml. II 2 0 46.6 II 2 0 8 B. 



* * * • * 


Sample No. 

8 p. Gr. 
60° F. 

Ale. 

by 

Vol. 

Solids 

Grams per 100 ml. 

Ash Tannin Total 

Acids 

Vol. 

Nat¬ 

ural 

N 

as 

Protein 

Phos. Aik. 

as of 

P 2 0 6 Ash 

Color 

in 

Cell 

Boysenberry 

No Detr. 

0 

6.15 

.36 .200 1.988 

0 

1.98 

No Detr. 

No Detr. 39 Tot. 

60 B. 

Juice (Md.) 

These berries were grown in Md.—No wine was made from them. 

— — 

34 Sol. 

36 B. 













I 

i 

247 

Defendants’ Exhibit No. 49. 

Elk Grove, California 
August 1,1950 

Certification of Inventory 

I hereby certify that on August 1, 1950, an inventory of 
all wine in Bonded Winery No. 3864 produced from tyoysen 
variety blackberries, and identified as and carried on Form 
702 C as Blackberry, Boysenberry, and/or Boysen-Black- 
berry, was taken by the undersigned inspectors, assisted by 
us, which inventory disclosed that there was on hand in 
said winery as of commencement of business August 1,11950, 


wine as follows: 

over! 14% 

NOT OVER BUT; NOT 

14% over! 21% 

KIND ALCOHOL ALCOHOL 

I 

Blackberry (Bulk) 35,834.0 Gal 4,79910 Gal 

Blackberry (Cases) 780.4 63:0 

Boysenberry (Cases) 424.8 i.. 

Boysen-Blackberry (Bulk) 93,730.0 . 

Total: 130,769.2 Gal 4,862J0Gal 


No Blackberries or boysenberries w^ere on hand nor was 
any such wine in process of manufacture. 

Gibson Wine Company 
By Dale R. Mills 
Production Manager 

| 

By Elwood R. Stewart 
Attorney-in-Fact 

Thomas J. Finnegan 
L. R. Alaner 

Internal Revenue Inspectors 
Alcohol Tax Unit 

i 

i 

i 

! 

i 


i 

i 
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Excerpts from Defendants 1 Exhibit No. 50. 

WESTERN FROZEN FOOD PROCESSORS ASSOCIATION 

244 California Street 
San Francisco 11, California 
March 6, 1950 

Gentlemen: 

Attached herewith is a statement of the total California 
pack of Frozen Fruits and Vegetables for the calendar year 
1949, with breakdown of container size for each commodity. 
The report was compiled from confidential reports submit¬ 
ted to us by packers, both members and non-members. 

• * • • • 

California Frozen Fruit and Vegetable Pack for 1949 

January 1, 1949 to December 31, 1949 
Compiled by Western Frozen Food Processors Association 

244 California Street, 

San Francisco 
February, 1950 

Fruits 

Strawberries 
Sweet Cherries 
Nectarines 
Peaches, Clingstone 
Peaches, Freestone 
Plums & Prunes 
Miscellaneous 
Total Fruits 
• • • 

California Frozen Fruit Pack by Container Size 
Western Frozen Food Processors Association 

• * * • • 

Blackberries 

• • • • • 


Apples & Applesauce 
Apricots 

Bushberries (Others & 
Unclassified) 
Blackberries 
Boysenberries 
Loganberries 
Youngberries 

• • 
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Boysenberries 

• • • • • 

Loganberries 

• • • • • 

Youngberries 

I 

• • # # • 

Strawberries 

i 

i 

-- 

Defendants’ Exhibit No. 54. 

Excerpts from 

THE CHEMISTRY AND TECHNOLOGY OF 
FOOD AND FOOD PRODUCTS 

Edited by Morris B. Jacobs 
Interscience Publishers, Inc. 

? 1944 

I 

Volume I 

Chapter XIX, Vegetables, Mushrooms, Nuts, Fruits 

• • * • • 

IV. Fruits 

• • • • * 

P. 763 | 

(b) Red Raspberry 

i 

“The fruit (Rubis idaeus ) is an aggregate. Many pistils 
ripen to yield drupelets that more or less cling together. 
These drupelets separate from the receptacle when the ripe 
fruit is picked, resulting in a bowl- or cup-shaped arrange¬ 
ment. The berry is red in color.” 

• • • • • 

“The acid of the raspberry is largely citric, with a small 
amount of 1-malic. The ash of raspberries is high in potash 
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and phosphates. A kilo of the berries contains 9.9 mg. of 
iron and 1.3 mg. of copper, on the fresh basis. They con¬ 
tain from 0.19 to 0.37 mg. of vitamin C to the gram. 

“They are consumed fresh in large quantities, and a 
great many are quick-frozen. Many are canned and made 
into jelly and jam. Like strawberry products, those of the 
raspberry are favorites at the soda fountain. 

P. 764 

(c) Blackberry 

“Like the raspberry, the blackberry (several species of 
Rubus) is an aggregate of drupelets, but these not only 
cling together, but are firmly attached to the receptacle so 
that the latter does not separate when the fruit is picked. 

“They contain optically active isocitric acid, some 7-malic 
acid, and traces of oxalic, succinic, and citric acids. 

• * * • • 

“The blackberry is used as a dessert berry, and is canned 
and made into jam. Juices are made of all these berries. 

P. 764 

(d) Loganberry 

“The loganberry is of especial interest because it is a 
very successful hybrid. It is a cross between a variety of 
the European raspberry and the California dewberry 
(Rubus vitifolius). It is rather large and dark red in color. 
As with the blackberry, the drupelets are firmly fastened 
to the receptacle. 

“The acids present are mainly citric, with a small amount 
of 7-malic. The loganberry contains 0.36 mg. of vitamin 
C per gram of fresh material. 

“Large quantities of these berries are produced on the 
Pacific coast for canning and for the fresh market. The 
berry cooks well, and the flavor is excellent.” 

• * • • • 
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Defendants’ Exhibit No. 55. 

Excerpts from 

STRUCTURE AND COMPOSITION OF FOODS 

WINTON 

i 

Published by John Wiley & Sons, Inc. 

New York 1935 

Volume II, Vegetables, Legumes, Fruits, Part II, Fruits 

III. Bramble Berries 

• • • * • 

Comparative Macroscopic Structure.— 

* • * * • 

P. 617 

» 

‘‘Classified according to the berries, there are two groups: 

(1) drupelets loosely attached to receptacle, separating as 
a thimble-shaped aggregate (raspberry, wineberryf), and 

(2) receptacle closely attached to drupelets and picked with 
them (blackberry, dewberry, loganberry, cloudberry). In 
both groups there are hairy and smooth members. The 
raspberry and loganberry, which are hairy on the exposed 
surface, are smooth below, whereas the wineberrv,! which 
is smooth on the exposed surface, is hairy below. Thq black¬ 
berry is smooth throughout; the dewberry and cloudberry 
are nearly smooth. ” 

• • • • • 

i 

Red Raspberry 

• • • • • 

Macroscopic Structure.— 

• • * * • 

P. 619 | 

“On separation from the receptacle at full maturity, the 
drupelets remain together as thimble-like groups (Fig. 217, 
I).*"” | 

Blackberry 

• • • • 
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P. 627 

“Macroscopic Structure.— * * * The aggregate fruits 
form either short or long clusters. The black, or in some 
cultivated varieties yellow, drupelets are firmly attached to 
the receptacle by a broad base and are picked with it. * * *” 

Loganberry 

• • • • • 

P. 630 

“Macroscopic Structure.— In form and size of aggregate 
fruit, individual drupelets, and stones (about 3 mm.), and 
in the presence of the receptacle in the picked fruit, the 
berry resembles the long-cluster blackberry, but in color, 
in the presence of hairs on the exposed part of the drupelet 
and on the base of the styles, and in the length of the style 
(4mm.), it is much like the raspberry. Some of the aggre¬ 
gate berries reach or exceed 4 cm. in length.” 


Defendants’ Exhibit 58 (1 pound glass jar). 

PATRIOT Pure Preserves BOYSENBERRY 
Woodward & Lothrop, Distributors, Washington, D. C. 


Defendants’ Exhibit 59 (1 pound glass jar). 

PATRIOT Pure Preserves BLACKBERRY 
Woodward & Lothrop, Distributors, Washington, D. C. 


Defendants’ Exhibit 60 (8% oz. can). 

PREMIER BLACKBERRIES 
In Extra Heavy Syrup 
Francis H. Leggett & Co. 
Distributors, New York, N. Y., U. S. A. 
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i 


Defendants’ Exhibit 60A (label for 8% oz. can) 

PREMIER BOYSENBERRIES 
In Extra Heavy Syrup 
Francis H. Leggett 

Distributors, New York, N. Y., U. S. A. 


I 


i 

i 


Defendants’ Exhibit 61 (1 lb. 1 oz. glass jar). 

DEL MONTE BOYSENBERRIES j 
In Extra Heavy Syrup 
Packed by California Packing Corporation 
Main Office: San Francisco, Calif., U. S. A. 

i 

■ 

j 

Defendants’ Exhibit 62 (8 oz. can). 

MONARCH Water Pack Dietetic BLACKBERRIES 
Packed in Water Without Added Sugar 
Packed by Reid Murdoch 
Chicago, HI. 


Defendants’ Exhibit 62A (8*4 oz. can). 

MONARCH Water Pack Dietetic BOYSENBERRIES 
Packed in Water Without Added Sugar 
Packed by Reid Murdoch 
Chicago, HI. 

i 

Defendants’ Exhibit 62B (9 oz. can) 

MONARCH LOGANBERRIES 
Reid, Murdoch & Co. 

Chicago, HI., TJ. S. A. 

Distributors 

i 

I 

i 

i 


! 







254 


Defendants’ Exhibit 63 (Sy 2 oz. can). 

WHITE ROSE BOYSENBERRIES 
In Heavy Syrup 
Seeman Brothers, Inc. 
Wholesale Distributors 
New York, N. Y., U. S. A. 


Defendants’ Exhibit 64 (1 lb. 3 oz. can). 

CELLU BLACKBERRIES 
Packed in Water Without Added Sugar or Salt 
Packed Exclusively for 
The Chicago Dietetic Supply House, Inc. 
Chicago, HL 


Defendants’ Exhibit 64A (1 lb. 3 oz. can). 

CELLU BOYSENBERRIES 
Packed in Water Without Added Sugar or Salt 
Packed Exclusively for 
The Chicago Dietetic Supply House, Inc. 
Chicago, HI. 


Excerpt from Defendants’ Exhibit No. 65. 

Test Recipe No. 1443 Revised 
Data per Portion: 

Size: 

Frozen Blackberry Filling for Pies 
Using dry pack sugarless blackberries (25 lb. pkg.) 
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Quantities 


41-43 lbs. 83-85 llis. 
Ingredients 25 to 26 pies 50-52 Pies 

1. Blackberries, sugarless dry pack 7 lbs. 15 Ibsj 

Sugar 4 lbs. 8 lbsj 

Salt Y 2 oz. 1 oz. 

Water (and drained juice if any) 1 gal. 2 gal^ 

2. Cornstarch 1 lb. lloz. 3 lbs. 6 bz. 

Water 1 qt. 2 qtsJ 

3. Sugar 7 lbs. 14 lbs. 

Lemon Juice *4 cup 1 cup| 

4. Blackberries, sugarless dry pack 18 lbs. 35 lbs.; 

i 


Excerpt from Defendants’ Exhibit No. 66. 

Test Recipe No. 1442 
Data Per Portion: 

Size: 1 lb. 10 oz. Filling to 110" pie 
1/6 of 10" pie 

Boyseviberry Filling for Pies 

Using Frozen Boysenberries, dry pack, without sugar 
(25 lb. pasteboard cartons). 

Quantities 



39 to 40 lbs. 

80 to 81 lbs. 

Ingredients 

23 to 24 pies 

47 to 48 pjes 

1. Boysenberries, frozen, dry pack 7 lbs. 

15 lbs. 

Sugar, granulated 

3 lbs. 

6 lbs. 

Salt 

% oz. 

1% oz. 

Water (and drained juice if any) 3 qts. 

iy 2 gal. 

2. Cornstarch 

1 lb. 7 oz. 

2 lbs. 14 oz. 

Water 

1 qt. 

2 qts. j 

3. Sugar, granulated 

6 lbs. 

12 lbs. 

Lemon juice 

Vs cup 

% cup 
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Excerpts from Defendants’ Exhibit No. 67. 

Luncheon Menu for Monday August 7 1950 

• ••••••• 

Pies: 

.15 Blackberry 


Excerpts from Defendants’ Exhibit No. 68. 

Luncheon Menu for Thursday August 3 1950 

***•**#*< 

Pies: 

####•*••< 

.15 Boysenberry 


Excerpts from Defendants’ Exhibit No. 69. 
CALPACK ANNUAL 

25th Edition September, 1949 

California Packing Corporation 
General Offices 
San Francisco, California 

Miscellaneous Fruit Packs 


Berries 
Blackberries 
Blueberries# 
Boysenberries 
Gooseberries 
Loganberries 
Raspberries—Black 
Raspberries—Red 
Strawberries 
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Excerpts from Defendants’ Exhibit No. 70. 
BIDDLE NATIONAL PRICE DIGEST 

i 

Issued by 

Biddle Purchasing Co. 

New York 

! 

Chicago—Seattle—Meridian—Baltimore—Pittsburgh 

San Francisco 

June 2, 1950 

• • * • « * • • • • 

! 

BLACKBERRIES, Canned 

Fob Baltimore 2s 10s 

Heavy syrup . 2.50 j _ 

Fob Ozarks 

Water. 1.75 8.50 

Syrup, light. I- 

Syrup, heavy. j... . 

Fob Seattle \ 

Choice, hvy. syrup. 2.60 L... 


BOYSENBERRIES, Canned 

Fob California 

Fey., ex hvy. syrup, doz. 

Choice, hvy. syrup, doz. 

Water, doz. 


Fob Ozarks 
In water, doz. 
In syrup, doz. 


8 oz. 


Fob Oregon 

Fey., ex. hvy. syrup, doz. 1.15 

Choice, hvy. syrup, doz. 

Fey. in water, doz. 


2s 10s 


1.75 8.50 

2.10 J... 


2.25 

2.10 
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Excerpts from Defendants’ Exhibit No. 71. 

IRVING A. SIBUSHNICK 
Packers’ Sales Agent 
6 Harrison Street 

New York 13, N.Y. June 


24/16 CAL MORN Boysenberry Nectar 1.35 dz 


48/8 oz HEART VALLEY Blackberries in Syrup 5.00 cs 
48/8 oz LILLY VALLEY Boysenberries in Syrup 5.00 cs 


Excerpts from Defendants’ Exhibit No. 72. 

CARPEL, INC. 

July 24,1950 


Frozen Fruits 


• * • • 

Blackberries, Straight 

• * • 

Fanners Co-op 

• • 

28# 

• 

.23 

Boysenberries, IQF 

Ruso 

2/10# 

.21 

Boysenberries, IQF 

Ruso 

20# 

.19 
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Defendants’ Exhibit No. 75. 

CLARKSBURG EXPONENT [W. Va.] 

Aug. 10-49 

Gibson’s Old Briar Brand Blackberry Wine is made from 
plump, sun-ripened blackberries. 

i 

How long since you tasted real Blackberry wine? 

Really Different, Really Delicious 

Try Gibson’s 
OLD BRIAR 
Brand 

Blackberry Wine 

i 

... It’s Really Good 

■ ■ ■ 

Finer American Wines ... Gibson Wine Company,! 

Elk Grove, Calif., Cinti., 0. 

i 

Code #877 . 80* per fifth 


I 


i 


i 

I 

I 


i 

i 

i 

I 


| 

i 

i 


i 
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STATEMENT OF QUESTIONS PRESENTED. 

The questions presented are— 

1. Whether the deputy commissioner of internal reve¬ 
nue’s action of November 30, 1949,—namely, that wine 
thereafter produced from the Boysen variety of blackberry 
shall be labeled “Boysenberry wine” but that wine there¬ 
tofore produced from such variety is permitted to be 
labeled “blackberry wine”,—is an interpretation of the 
existing regulation which requires fruit wine derived 
wholly from one kind of fruit to be designated by the name 
of that fruit; or whether such action is an invalid attempt 
to amend that regulation without the approval of the Sec¬ 
retary of the Treasury or notice and hearing as required 
by law. 

2. Whether, if such action is an interpretation of the ex¬ 
isting regulation, it correctly interprets the regulation in 
holding that, within the meaning of the regulation, the 
Boysen variety of blackberry is another “kind of fruit” 
than the blackberry. 

3. Whether the regulation as so interpreted creates such 
gross and arbitrary discrimination as to be beyond the 
authority conferred on the deputy commissioner by law. 
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IN THE 


United States Court of Appeals 

i 

Foe the District of Columbia Circuit. 


No. 10978. 


GIBSON WINE COMPANY, INC., AppeOcwt^ 


JOHN W. SNYDER, GEORGE J. SCHOENEMAN, and 
CARROLL E. MEALEY, Appellees, 

! 

and 

i 

HONEYWOOD DISTILLERIES, INC., MEIERS WINE 
CELLARS, INC., and POMMERELLE COMPANY, 
Intervenor-Appellees. 


Appeal from Final Decision of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLANT. 


L JURISDICTIONAL STATEMENT. 

i 

This is an appeal from a final decision of the United States 
District Court for the District of Columbia, judgment en¬ 
tered December 28,1950 (R. 66). 1 This Court has junsdic- 

i References to the Joint Appendix are indicated by “R”. References to 
the Supplement to this brief are indicated by “Supp’\ 
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tion of the appeal pursuant to United States Code, title 28, 
sections 1291 and 1294. 

n. STATEMENT OF THE CASE. 

Appellant, Gibson Wine Company, Inc. is a California 
corporation, with a winery at Elk Grove, California. Since 
1944 it has produced, bottled, and distributed wine pur¬ 
suant to a basic permit issued under the Federal Alcohol 
Administration Act of August 29,1935, hereinafter referred 
to as the “Act” (49 Stat. 977 ff., as amended; U. S. C., title 
27, ch. 8). The basic permit is conditioned on compliance 
with § 5(e) thereof and all other Federal laws relating to 
wine (R. 2, 6, 7; Act, § 4). 

Appellees are the Secretary of the Treasury and bis sub¬ 
ordinates, the commissioner of internal revenue and the 
deputy commissioner of internal revenue in charge of the 
alcohol tax unit. 

Pursuant to the Act the Administrator of the Federal 
Alcohol Administration, with the approval of the Secretary 
on December 31,1935, prescribed Regulations 4 Relating to 
the Labeling and Advertising of Wine. One of the regula¬ 
tions which was so pr^rib^d anjj^pproved, and which has 
remained unchanged^to Sate, i? as follows: 1 

“Sec. 21 The Standards of Identity .—Standards of 
identity for the several classes and types of wine set 
forth herein shall be as follows: 

i 

• • • • 

“Class 5. Fruit Wine _ 

“ (e) Fruit wine derived wholly (except for sugar, 
water, or added alcohol) from one kind of fruit 
shall be designated by the word ‘wine’ qualified by 
the name of such fruit, e.g., ‘peach wine,’ ‘black¬ 
berry wine’... 

On the abolition of the office of the Administrator by 
Reorganization Plan No. m (54 Stat. 1232, §2) Treasury 
Department Order No. 30 (5 F. R. 2212, Treas. Dec. 4974) 

i This is presently codified in the Code of Federal Regulations as 27 C. F. It. 

(1949 ed.) $ 4.21(e)(5). Regulations 4 have recently been renumbered Regu¬ 
lations 124. 
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continued in effect the regulations of the Administrator, 
including the above quoted regulation. 

In June 1948 appellant commenced the production of 
blackberry wine from the Boysen variety of blackberry (R. 
69, 70). The Boysen is also known by the synonyms, Boy- 
senberry, Nectar, Rossberry, and Lavaca (R. 171), al¬ 
though Nectar and Rossberry are by some regarded as 
varieties differing from the Boysen (R. 163). Appellant 
has never used any other variety of blackberry in thej pro¬ 
duction of its blackberry wine (R. 70, 83). The three-iinter- 
venor-appellees are competitors of appellant in the produc¬ 
tion and distribution of blackberry wine (cf., R. 155) bpt the 
record does not show the varieties of the blackberrv from 

* i 

which their wines are produced. One intervenor-appel- 
lee, Honeywood Distilleries, Inc., is engaged in business in 
Oregon; another, Pommerelle Company, in Washington; 
and the third, Meiers Wine Cellars, Inc., in Ohio (R. 45). 

On February 18, 1949, the deputy commissioner issqed a 
ruling by telegram to the California Grape Products (pom- 
pany that wine made from the Boysen variety may bp la¬ 
beled “blackberry wine” (R. 29). That ruling was made 
public by Circular No. 78 directed to “all bonded wineries 
and others concerned” issued by the district supervisor at 
Seattle, Washington, a subordinate of the deputy commis¬ 
sioner (R. 17, 29). The ruling laid down a uniform inter¬ 
pretation of the existing regulation,—not one interpreta¬ 
tion for the labeling of wines theretofore produced atid a 
different interpretation for the labeling of wines therepfter 
produced. 

Ten months later, on November 30,1949, the deputy com¬ 
missioner took further action by letter to the Wine Insti¬ 
tute, a trade association (R. 35-8). In that letter the deputy 
commissioner set up two “categories” of varieties of| the 
blackberry. For purposes of brevity they are referred to 
in this brief as the “permitted category” and the “pro¬ 
scribed category.” 

Wine made from varieties in the permitted category is 

permitted to be labeled “blackberry wine.” The permitted 

| 

i 

i 


i 
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category includes, but is not limited to, the following varie¬ 
ties of blackberry (R. 35-8): 

Advance 
Alfred 

Black Diamond 
Blowers 
Bowen 
Brainard 

Burbank Thornless 
Corny Thornless 
Crandall 
Early Harvest 
Eldorado 
Evergreen 
Gardena 

The proscribed category is composed of varieties “con¬ 
ceded” by the deputy commissioner to be varieties of the 
blackberry. Nevertheless, wine made from these varieties 
is prohibited from being labeled “blackberry wine.” The 
proscribed category is limited to the four following varie¬ 
ties (R. 35-8): 

Boysen (also Ross and Nectar which are frequently re¬ 
garded as synonyms for the Boysen, R. 171, but cf. 
R. 163) 

Logan 

Phenomenal 

Young 

Wine made from the Boysen is required to be labeled by 
the varietal name, “boysenberry wine.” While not speci¬ 
fied, presumably wine from the other proscribed varieties 
would correspondingly be required to be labeled “logan¬ 
berry wine,” “phenomenal wine,” and “youngberry wine.” 

The action taken by the deputy commissioner in his No¬ 
vember 30, 1949 letter is limited to wine produced on or 
after that date. Wine “heretofore produced” (i.e., pro¬ 
duced before November 30,1949) from the Boysen variety 
was specifically excluded by him and he stated in his letter 
that it could continue to be labeled “blackberry wine” (R. 
38). 

There is no evidence of record that the deputy commis¬ 
sioner’s action of November 30, 1949 was approved by the 
Secretary. 


Himalaya 

Kittatimy 

Kosmo 

Lawton 

Lucretia 

Macatawa 

Mayes 

Mountain Blackberry 
Nanticoke 
Olympic 
Texas Early 
Thornless Austin 
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Appellant was first notified of the deputy commissioner’s 
action by intervenor-appellee, Meiers Wine Cellars, Inc., 
(R. 72). On January 10, 1950 appellant was further noti¬ 
fied of such action by letter from the district supervisor at 
San Francisco, California, one of the deputy commission¬ 
er’s subordinates. In his letter to appellant the cUst™* 
supervisor directed that “all new production” of wine de¬ 
rived from boysenberries “must be labeled” as “boysen- 
berry wine” (R. 175-7). Penalties for non-compliance are 
suspension of basic permit for producing and bottling all 
wine (Act, §4(e)); revocation of certificates of label ap¬ 
proval (Act, § 5(e)); $1000 fine for each sale or shipment in 
interstate commerce (Act, §§ 5(e) and 7); and forfeiture 
of all wine as to which the violation occurs and $5000 fine 
or imprisonment for 5 years, or both (Internal Revenue 
Code, §§ 3040 and 3043 and Internal Revenue Regs. No. 7, 
§ 178.288). 

Appellant continued to sell as ‘.‘blackberry wine,’f wine 
produced by it from the Boysen variety before November 
30, 1949 (R. 73). On May 7, 1950, the acting deputy com¬ 
missioner granted appellant “permission” to produce wine 
from 40 tons of Boysen blackberries, which had been on 
hand November 30,1949 and which had been frozen to pre¬ 
serve them, and to label the wine so produced as “black¬ 
berry wine” (R. 177-8). During this same period fallow¬ 
ing the notification from the district supervisor, appellant 
also made efforts to sell its wine as “boysenberry wine” 
(R. 74). Efforts were made with wholesalers in California, 
Texas, Nebraska, Kentucky, Oregon, New Mexico, Arizona, 
and Kansas (R. 90). Sample orders were received bnt the 
wholesalers failed to reorder on the ground that there was 
no demand for a blackberry wine under a varietal name (R. 
74-5). People did not recognize it as a type of wine (R. 
77). As to the States where some alcoholic beverages are 
listed and sold by a State liquor commission, Oregon and 
Washington commissions do not list an out-of-State wine 
where the same wine is produced locally by a winery in the 
State (R. 75-6, 92, 101-3). Intervenor-appellee, Hbney- 
wood Distilleries, was a local producer in Oregon. Inter- 
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venor-appellee, Pommerelle Company, is a local producer in 
Washington. Ohio permitted appellant’s “boysenberry 
wine” to be sold through wholesalers (R. 90, 220-221). 
Utah refused to list it (R. 93, 223). The other of such 
monopoly states do not list it and most recalled no requests 
for listing (R. 224, 232). Some say they are not carrying 
berry wines other than “blackberry” (R. 229) or do not 
contemplate carrying “boysenberry wine” (R. 225). 

Bottled wine may not be labeled for introduction into 
interstate or foreign commerce unless the bottler has in his 
possession a certificate of label approval covering the wine, 
issued by the deputy commissioner (Act §5(e)). Appel¬ 
lant has certificates of label approval for “Gibsons Old 
Briar Brand American Blackberry Wine” issued June 6, 
1949, August 1, 1949, and May 19, 1950. Such certificates 
do not relieve from any violation of the Act or regulations 
and may be used “only if the contents of such containers 
conform to the statements and representations made 
thereon” (R. 19-20, 41-44). Appellant also holds certifi¬ 
cates of label approval for “Gibsons California Boysen- 
berry Wine” issued August 1, 1949 and May 4, 1950. 

On June 5, 1950, appellant through its counsel requested 
the deputy commissioner to hold at the earliest practicable 
date a public hearing on proposed amendments to the exist¬ 
ing regulation and suggested three alternative proposals as 
a basis for such a hearing (R 21-25). The deputy com¬ 
missioner failed or refused to hold any such hearing. 

Thereupon appellant on June 22, 1950 filed in the United 
States District Court for the District of Columbia its com¬ 
plaint demanding that the appellees be enjoined and re¬ 
strained from modifying or amending the existing regula¬ 
tion by “interpretation” without public notice <md oppor¬ 
tunity for hearing, and from preventing appellant from 
continuing to produce and market as “blackberry wine,” 
wine produced from the Boysen variety of blackberry (R. 
2-25). 

Appellees in their answer set forth a letter of March 25, 
1941 written by the present deputy commissioner’s prede¬ 
cessor to the district supervisor at San Francisco in which 
the deputy commissioner ruled that wine made from boysen- 
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berries was not entitled to the designation “blackberry 
wine” (R. 38-9). The district supervisor on April 7* 1941, 
communicated this ruling by letter from him to thej Cali¬ 
fornia Grape Products Co. but did not make it public by a 
circular to “all bonded wineries and others concerned” as 
in the case of the February 18, 1949 ruling (R. 40-1). The 
ruling was previously unknown to appellant (R. 70) and 
there is no evidence of record that it was ever made jpublic 
until after this case was instituted. 

Judgment of the District Court denying the injunction 
and dismissing the complaint was entered December 28, 
1950 (R. 66) and thereafter, on January 11, 1951, a Notice 
of Appeal to this Court was filed (R. 66-7). 

On January 17,1951 the district supervisor at San [Fran¬ 
cisco, California, directed the Gibson Wine Company that 
all wine on its premises produced from boysenberries (as 
well as certain such wine shipped to its parent company, 
Gibson Wine Company, Covington, Kentucky, a Nevada 
corporation, R. 96) should not be sold or shipped as black¬ 
berry wine (Supp. 12-13). 

HI. STATUTES INVOLVED. 

The relevant parts of the statutes and regulations in¬ 
volved are set forth in the Supplement to this brief, j 

IV. STATEMENT OF POINTS. 

The points upon which appellant relies in its appeal are 
as follows: 

I 

1. The deputy commissioner’s action of November 30, 
1949 was not an interpretation of the existing regulation 
but an attempt to modify or amend it. That attempt is in¬ 
valid because any amendment is subject to the approval 
of the Secretary of the Treasury and such approval was 
not obtained and also because any amendment may be made 
only after due notice to interested persons and opportunity 
for hearing and no such notice and hearing were given' 

2. Assuming arguendo that the deputy commissioner’s 
action of November 30, 1949 was an interpretation of the 
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existing regulation and not an attempt to modify or amend 
it, then the action is an erroneous interpretation of that reg¬ 
ulation. 

3. If the existing regulation is properly to be interpreted 
in accordance with the deputy commissioner’s action of No¬ 
vember 30,1949, then the regulation itself is invalid in that 
it does not conform to the standards and requirements of 
§ 5 of the Act and in that it creates discriminations against 
appellant and in favor of intervenor-appellees and others, 
so gross and arbitrary as to be beyond the authority con¬ 
ferred by the Act. 

4. The several findings of fact of the Court below are 
clearly erroneous insofar as differences are found between 
the boysenberry and the blackberry instead of between the 
Boysen variety and other varieties of blackberry. Find¬ 
ings of fact Nos. 10, 15 and the last sentence of 26 are 
clearly erroneous. 

V. SUMMARY OF ARGUMENT. 

The deputy commissioner’s action of November 30, 1949, 
in setting up permitted and proscribed categories of black¬ 
berry varieties, is not an interpretation of the existing reg¬ 
ulation but an attempt to amend it under the guise of inter¬ 
pretation. This is evident from the fact that his action 
does not give a uniform meaning to the uniform existing 
regulation throughout its life but lays down different poli¬ 
cies for the labeling of (1) wines produced and consumed 
before November 30, 1949, (2) wines produced before but 
on hand on that date, and (3) wines produced on and after 
that date. The deputy commissioner’s action considered 
as an amendment of the existing regulation, is invalid since 
the action was not taken in conformity with the statutory 
provisions which require notice and opportunity for hear¬ 
ing to interested parties and approval by the Secretary. 
Appellant demanded a hearing. Such notice and hearing 
were not given and such approval was not obtained. 

Even if the deputy commissioner’s action is considered 
as an interpretation of the existing regulation rather than 
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an attempt to amend it, the action is an erroneous inter¬ 
pretation. The existing regulation requires that wine de¬ 
rived from one “kind of fruit” be designated by the name 
of that fruit and shows on its face that the blackberry is 
regarded as a “kind of fruit.” It is conceded thatj the 
Boysen, one of the varieties proscribed for use in “black¬ 
berry wine,” is a variety of the blackberry. The Boysen, 
therefore, can not properly be singled out and held to |be a 
different kind of fruit than all the other different varieties 
of blackberry. 

Each variety of blackberry necessarily differs from every 
other variety,—that is what makes it a “variety.” How¬ 
ever, the fact of such differences does not mean that!any 
one variety is not a blackberry. The physical appearance, 
chemical composition, and taste of the Boysen relied on by 
the Government and the court below to differentiate it f|rom 
other varieties of blackberry, are in fact within the rhnge 
of such characteristics as they appear among such other 
varieties. There is no substantial consumer understanding 
that a Boysen is not a blackberry or that boysenberry yine 
is not a blackberry wine. The only wine produced from 
the Boysen with which the consumer is familiar and which 
he has accepted, has been wine labeled “blackberry wiiie.” 

The action of the deputy commissioner is in fact based 
upon economic considerations and geographic jealousies 
and the “interpretation” is only a sham to cover this fact. 
The action taken drives appellant out of the blackberry 
wine business and frees intervenor-appellees from appel¬ 
lant’s competition in the blackberry wine field since jthat 
action proscribes the use, as a raw material for blackberry 
wine, of those blackberry varieties which constitute 98% 
of California’s blackberry acreage. The action grossly 
discriminates against appellant and California growers of 
blackberries and gives a monopoly of the use of the term, 
“blackberry,” to one segment of the berry wine making in¬ 
dustry. 

The statutory authority conferred on the deputy comijnis- 
sioner to prescribe regulations is not a basis for the action 
taken. It does not encompass arbitrariness and gross dis- 
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crimination. The standards governing the exercise of that 
authority are for the protection of the consumer. The 
consumer is unfamiliar with a “boysenberry wine” and 
the use of that designation does not adequately inform him 
of the identity of the product as required by the statutory 
standards. 

The whole policy of Regulations No. 4 governing the la¬ 
beling and advertising of wine is not to compel the use of 
varietal names but to make their use permissive. The ex¬ 
isting regulation here in question does not permit of a 
contrary interpretation. 

The deputy commissioner’s action is arbitrary and ca¬ 
pricious and beyond the authority vested in him by law T . 

VI. ARGUMENT. 

A. The Deputy Commissioner’s Action of November 30, 
1949, is Not an Interpretation of the Existing Regula¬ 
tion But An Invalid Attempt to Amend It. 

The present deputy commissioner ruled February 18, 
1949 (R. 29, 17) that wine produced from the Boysen 
variety may be labeled “blackberry wine.” That action 
was an interpretation of the existing regulation. The ac¬ 
tion did not lay down one meaning for the future and an¬ 
other for the past. Neither did it apply the regulation so 
as to permit for the future one label for such wine produced 
before February 18, 1949, and a contrary label for such 
wine produced on or after that date. The interpretation 
was applicable uniformly to all transactions, past, present, 
and future, throughout the life of the regulation. 

The deputy commissioner’s later action of November 30, 
1949, which is the subject of the present controversy, is 
of precisely the reverse character. After setting forth the 
“permitted category” and the “proscribed category” of 
blackberry varieties {supra, p. 4) and that wine made from 
the proscribed varieties may not be labeled “blackberry 
wdne,” the deputy commissioner then states (R. 38) that— 

“The Bureau will not object to the continued labeling 
as * Blackberry’, of wine heretofore produced from 
.boysenberries . . ..” 


) 
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The action taken permits one label, “blackberry,” for: wine 
produced from the Boysen variety before November 30, 
1949, but requires a contrary label, “boysenberry,’j’ for 
such wine produced on and after that date. 

The action taken does not injure appellant insofar as it 
permits appellant’s November 30, 1949, inventory of Twines 
from the Boysen variety to be labeled and marketed ih the 
future as “blackberry wine.” On the other hand, the ac¬ 
tion taken does seriously injure appellant insofar as it; pro¬ 
hibits appellant from labeling and marketing in the future 
as “blackberry wine,” any wine produced by it from the 
Boysen variety on or after November 30, 1949. The prac¬ 
tical effect of the action is, after a few months, to 
eliminate appellant from the blackberry wine business in 
the future. This result flows from the following factors: 
Only proscribed varieties of the blackberry (mainly the 
Boysen) are produced in California in commercial quanti¬ 
ties sufficient for appellant’s use. They constitute 98^> of 
California’s blackberry acreage (Supp. 20). Appellant’s 
blackberry wine business is based on the superior quality 
of its wine resulting from use of the Boysen variety (ityfra 
p. 19). Also the best wines are produced from the use 
of fresh, mature berries from sources near the winery 
rather than frozen berries which are picked greener j (R. 
88-9, 99-100). Fresh mature berries from outside the State 
are not a satisfactory source of supply. In addition to 
transportation costs, the berries bruise easily in picking 
and loss of juice and spoilage from molds and fungi fol|ow. 

i 

1. The action of November 30,1949, is not an interpretation 
but an amendment of the existing regulation. 

i 

The action of November 30,1949, is defended by Govern¬ 
ment counsel as being an interpretation by the deputy 
commissioner of the existing regulation,—that he merely 
construed the 19^^-egulation as prohibiting the labeling 
as “blackberry wine,” of wine made from the Boysen Sva- 
riety. 


I 
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This is by no means the nature of the deputy commis¬ 
sioners action. By that action he— 

a. Permits bulk wine produced from the Boysen variety 
on hand at the premises of any winery, blender, or bottler 
on November 30, 1949, thereafter to be bottled and labeled 
* ‘blackberry wine.” 

b. Permits bottled wine produced from the Boysen va¬ 
riety on hand at the premises of any winery, blender, or 
bottler on November 30, 1949, and already labeled “black¬ 
berry wine,” thereafter fto remain labeled “blackberry 
wine.” It need not be relabeled as “boysenberry wine.” 

c. Permits bottled wine produced from the Boysen va¬ 
riety, disposed of under “blackberry wine” labels, and in 
distributors’ or retailers’ hands on November 30, 1949, 
thereafter to remain labeled “blackberry wine.” It need 
not be relabeled as “boysenberry wine.” 

d. Prohibits wine produced from the Boysen variety 
after November 30, 1949, from being labeled “blackberry 
wine.” 

e. In effect rescinds without charges or hearing rights 
conferred by outstanding certificates of label approval for 
“blackberry wine” which, when issued, the deputy com¬ 
missioner knew were to be used for wine produced from 
the Boysen variety (R. 30). 

The existing regulation reads 1 — 

“Fruit wine derived wholly from one kind of fruit shall 
be designated ... by the name of such fruit, e.g., 
‘peach wine,’ ‘blackberry wine’.” 

Obviously the existing regulation makes no distinction in 
labeling between wine produced before November 30, 1949, 
and wine produced on or after that date. The differentia- 


i For full text see Supp. 10-12. 
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tion in the new policy between (1) wines produced before 
but on band on November 30,1949, and (2) wines produced 
on and after that date may be wholly appropriate as an ex¬ 
ercise of legislative discretion in prescribing a new regula¬ 
tion. However, such distinctions have no basis as an inter¬ 
pretation of a uniform existing regulation. The correct 
meaning of the existing regulation does not depend on when 
the wine is produced. That meaning could not change over¬ 
night. Whatever the correct meaning of the existing regu¬ 
lation may be, it is the same so long as the regulation re¬ 
mains unchanged. The action of November 30,1949, is not 
an interpretation of the existing regulation, but an attempt 
to make substantive chcunges and amend it. The action is 
not interpretive in character, but amendatory or legisla¬ 
tive in character. A reversal of position in ten months 
might of itself give rise to doubts as to whether the second 
action was merely interpretive, or was in fact amenda¬ 
tory and a substantive change. However, in our situation, 
the substantive changes involved in the various distinctions 
drawn by the deputy commissioner leave no doubt as t4 the 
nature of the action. It is not an interpretive ruling,j but 
an amendment. 

j 

2. The Deputy Commissioner’s action is invalid. 

We first make it clear that we do not deny the power of 
the deputy commissioner in carrying out his administra¬ 
tive functions to make bona fide interpretations of existing 
regulations, or to change his mind and reverse such inter¬ 
pretations. Wbat we are contending is that the deputy 
commissioner has no power, without the approval of the 
Secretary and without affording the statutory notice land 
hearing, to prescribe and enforce a substantive change or 
amendment of an existing regulation under the guise and 
claim of making an interpretive ruling. 

First. —An exercise by the deputy commissioner of the 
power to prescribe an amendment of the regulations is Sub¬ 
ject to the approval of the Secretary. Section 2(d) of the 
Act as enacted August 29, 1935, provides— 
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“(d) . . . All rules and regulations prescribed by 
the Administrator shall be subject to the approval of 
the Secretary of the Treasury.” 1 

Reorganization Plan No. Ill, § 2, abolished the office of 
Administrator and provided that his functions should “be 
administered under the direction and supervision of the 
Secretary of the Treasury through the Bureau of Internal 
Revenue of the Treasury Department” effective June 30, 
1940 (Supp. 8-9; 54 Stat. 1232, §2). Simultaneously the 
Secretary by Order No. 30 ordered that— 

“all functions of . . . the office of the Administrator 
. . . are hereby delegated to the Deputy Commissioner 
of the Bureau of Internal Revenue in charge of the 
Alcohol Tax Unit to be exercised by him under the di¬ 
rection and supervision of the Commissioner of In¬ 
ternal Revenue and the Secretary of the Treasury 
...” (Supp. 9-10; 5 F. R. 2212; Treasury Decision 
4974.) 2 

Order No. 30 also continued in effect all regulations of the 
Administrator. 

The deputy commissioner thus stands in the shoes of the 
former Administrator as to prescribing regulations or 
amendments thereof but the Secretary’s power of approval 
of such regulations remains unchanged. 3 As a result, 

1 Title V, $ 503, of the Liquor Tax Administration Act of June 26, 1936, 

repealed $ 2(d) to “take effect when a majority of the members of the Federal 
Alcohol Administration first appointed under the provisions of section 
502 qualify and take office '* ($ 508). The Act provided an in¬ 

dependent Administration outside the Treasury Department with a three 
member board at its head to supersede the Administrator of the Federal Alco¬ 
hol Administration. However, the President never appointed the three man 
board, so the repeal of $ 2(d) never became effective and the section is still 
law. 

2 For full text see Supp. 9-10. 

3 The United States Code is curiously confused. In title 27, $ 201, it 
shows $ 2(d) as repealed by reason of Reorganization Plan No. Ill, according 
to a footnote in the Annotated Edition of the Code. However, title 27 of the 
Code is only prima facie evidence of the law, and in case of conflict with the 
Statutes-at-Large, the latter govern. U. S. C., title 1, $ 204(a); Lee and 
Beaman, Legal Status of the New Federal Code, XII American Bar Associa¬ 
tion Journal 833, December 1926. 

Section 5(e) of the Act authorizes the Administrator to prescribe labeling 
regulations. The corresponding Code section (title 27, $ 205(e)) substitutes 
“Secretary of the Treasury” for “Administrator.” If the Code is correct 
in this, then in order for the action taken to be valid, the Secretary himself would 
have to prescribe all regulations and amendments thereto, and not merely 
approve those prescribed by the deputy commissioner. 
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regulations prescribed by the deputy commissioner arb not 
effective unless approved by the Secretary. The uniform 
administrative practice has been to obtain approval ojf the 
Secretary before publishing and placing an amendment in 
effect. See, for example, Treasury Decisions 5051, 5093, 
5098, and 5618, amending Regulations No. 4. 

The Secretary has not approved the deputy commission¬ 
er’s action of November 30, 1949. In consequence, if that 
action is, as we contend, not an interpretation of the exist¬ 
ing regulation but an attempt to prescribe an amendment 
to it under the guise of an interpretation, then that action 
is an invalid amendment. 

I 

Second .—Even if the Secretary had approved the deputy 
commissioner’s action of November 30, 1949, that action 
would still be invalid for regulations and amendments 
thereof under the Act may be prescribed only after notice 

and hearing. Thus, the Act (§ 5, last par.) provides— 

j 

“The Administrator shall give reasonable public no¬ 
tice, and afford to interested parties opportunity; for 
hearing, prior to prescribing regulations to carry lout 
the provisions of this section.” 

i 

Despite a demand therefor by appellant (R. 21-5), no such 
notice or opportunity for hearing has been given with re¬ 
spect to the substantive changes made by the deputy com¬ 
missioner’s action of November 30,1949. What the depjuty 
commissioner has attempted to do is to avoid a hearing on 
a proposed amended regulation by the device of a pseudo¬ 
interpretation, knowing that at a hearing the interested 
parties would have opportunity to present the full facts 
and make a record and that after the hearing the proposed 
amendment -would have to be submitted to the Secretary 
for his approval. 

The parties to this litigation are not the only interested 
parties. Consumers of wine are interested parties. The 
California farmers who produce the Boysen variety of 
blackberry have a vital interest. The regulatory offi¬ 
cials of California and other states have an interest siuce 
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their labeling regulations usually adopt or follow the Fed¬ 
eral regulations. There are at least five other producers 
of blackberry wine not parties to this litigation. If the 
deputy commissioner can be successful in his attempt to 
evade the Act, the result is to deny all these persons an 
opportunity for hearing. 

Congress has given wide discretion to amend the regula¬ 
tions through the procedure laid down in the Act, but Con¬ 
gress has not given the Secretary or the deputy commis¬ 
sioner power to make substantive changes in the regula¬ 
tions by the process of interpretation. Such changes can 
be accomplished only through the process of prescribing a 
new regulation or amendment after notice and hearing and 
with the Secretary’s approval. 

Even were requirements for notice and hearing not laid 
down by Congress in the Federal Alcohol Administration 
Act itself, section 4(a) of the Administrative Procedure 
Act (U.S.C., title 5, § 1003) requires notice and hearing for 
substantive changes in a regulation unless the agency for 
good cause finds that such notice and hearing are imprac¬ 
ticable, unnecessary, or contrary to the public interest. No 
such finding has been made, nor is the deputy commissioner 
or the Secretary exempt from the Administrative Proce¬ 
dure Act. 

Neither can the deputy commissioner’s action of Novem¬ 
ber 30,1949, and his asserted “interpretation” he success¬ 
fully defended as an exercise of some exempting or dis¬ 
pensing power vested in the deputy commissioner. The 
existing regulation does not vest the deputy commissioner 
with any power to interpret it so as to exempt certain wines 
from its application in the deputy commissioner’s discre¬ 
tion, nor does any other regulation or provision of law 
vest the deputy commissioner with such a dispensing power 
over regulations approved by the Secretary. The asserted 
“interpretation” is a sham under which the deputy com¬ 
missioner does net undertake to. interpret an eodsting regu¬ 
lation but on the contrary to lay down a new policy for the 
future and in substance and effect to amend the eodsting 
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regulation without notice and hearing or approval by the 
Secretary as required by the Act. 

This is the second time recently that the deputy commis¬ 
sioner has attempted, under the guise of an interpretation 
or permission, to amend a labeling regulation and thereby 
evade the notice and hearing procedure required by the 
Act. The prior instance and its outcome is both a si 
cant and relevant administrative precedent. 

Under Regulations 5 Relating to the Labeling and: Ad¬ 
vertising of Distilled Spirits (§ 39 and Art. I(j)) whiskey, 
for example, distilled from a mash of 51% corn and ^t or 
below 160° proof and stored in new charred oak barrels, 
is required to be labeled “bourbon whiskey” and to State 
as its age the period of storage in new barrels only. Whis¬ 
key likewise distilled but stored in reused (secondhand) 
charred oak barrels is required to be labeled “whiskey dis¬ 
tilled from bourbon mash” and cannot claim age for its 
period of storage. By A. T. Circular No. 1037, isbued 
April 7, 1949, the deputy commissioner stated that the 
Bureau would permit whiskey so distilled and stored in 
reused barrels but subsequently transferred to new barrels, 
to be labeled “bourbon whiskey,” instead of “whiskey;dis¬ 
tilled from a bourbon mash,” and to claim age for both 
the periods of storage in reused barrels, and in new bar¬ 
rels. Further, this new permission was limited to whiskies 
/produced during the prior period August 1, 1944 through 
August 31, 1946 and was not made applicable to all Such 
whiskies irrespective of when produced. Following pro¬ 
tests that the action was an amendment of the existing 
regulation without conforming to the statutory require¬ 
ments of notice and hearing, the deputy commissioner sus¬ 
pended A. T. Circular No. 1037 and gave notice and set the 
matter for hearing (14 F. R. 2949) as required by the Act. 
After the hearing the Department announced that the pro¬ 
posed amendment was rejected on the ground that it was 
not in the interest of consumers. 

In both instances the deputy commissioner through the 
device of a pseudo-interpretation attempted to amend an 
existing regulation. In both instances his amendatory ac- 
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tion was limited to an alcoholic beverage produced during 
some particular period with the result that an existing uni¬ 
form regulation, without actually being amended in ac¬ 
cordance with law, would have different meanings depend¬ 
ing on the period of production of the particular product. 
In the reused barrel whiskey controversy, the deputy com¬ 
missioner yielded and formally set up his action in the 
form of a proposed amendment to the existing regulation 
and gave the required notice and hearing. In our case the 
deputy commissioner, despite formal request by appel¬ 
lant’s counsel (R. 21-5), has failed or refused to set up his 
action (or any alternative therefor) as a proposed amend¬ 
ment and to give the statutory notice and hearing. 

Since the November 30, 1949, action of the deputy com¬ 
missioner, and the substantive change thereby made, is in¬ 
valid as being beyond the authority vested in him by law, 
appellant is entitled to relief from administrative attempts 
to enforce that action through administrative “detainers,” 
suspension of basic permit, revocation of certificates of 
label approval, and otherwise. 

B. If the Deputy Commissioner’s Action of November 30, 
1949, Is to be Considered an Interpretation of the Exist¬ 
ing Regulation and Not an Attempt to Amend It, Then 
That Action Is an Erroneous Interpretation. 

In his action of November 30, 1949, the deputy commis¬ 
sioner states that he gave consideration “to the views of 
certain North Pacific Coast berry wine producers.” Inter- 
venor-appellees, Pommerelle Company and Honeywood 
Distilleries, Inc., are such producers (R. 45). This points 
up the underlying factors in the present situation. The 
reversal by the deputy commissioner, for the future, of his 
earlier February 18, 1949 interpretation protects the in- 
tervenor-appellees from competition from the newly aris¬ 
ing California blackberry wine industry. Commencing at 
such time as the November 30, 1949, stocks of wine pro¬ 
duced from the Boysen variety are consumed, the deputy 
commissioner’s action completely eliminates that competi- 
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tion. To accomplish this result the deputy commissioher’s 
“interpretation” had to proscribe as raw materials for 
“blackberry wine,” the blackberry varieties (principally 
the Boysen) that constitute 98% of California’s acreage of 
blackberries (Supp. 20), but permit as raw material^ for 
“blackberry wine,” the other numerous varieties that are 
produced in other states and that constitute only 2% of 
California’s acreage of blackberries. This the “interpre¬ 
tation” does. 

i 

Use of the Boysen combines the advantages of high qual¬ 
ity with high yield. Wine from the Boysen variety is not 
an inferior, but a superior, wine. Government witnesses 
testified that it produces a “finer flavor” wine (R. 117) 
than other varieties, a “superior” wine in flavor (R. 127), 
a wine of “rich, much better, more flavorsome character” 
(R. 136); a more “viscous” wine, i.e., more body (R.| 117, 
125, 136); and a wine of more color (R. 118, 149). The 
deputy commissioner’s action of November 30, 1949, does 
not arise from an attempt to protect the consumer from a 
deleterious or inferior product. The action has its origin 
in the economics of competition and geography. 1 

The existing regulation governing the labeling of black¬ 
berry wines provides that— 

“Fruit wine derived wholly (except for sugar, water, 
or added alcohol) from one hind of fruit shall be des¬ 
ignated by the word ‘wine’ qualified by the name of 
such fruit y e.g., ‘peach wine’, ‘blackberry wine'.” [Em¬ 
phasis supplied.] 

It is clear from the examples set forth in the regulation 

itself that the blackberry constitutes “one kind of fruit” 

for the purposes of the regulation. In the deputy conimis- 

sioner’s action of November 30, 1949, he states that “it 

must be conceded” that the Boysen is a variety of the 
_ 

i Government chemist Valaer states (R. 187) that a “very small selfish 
minority” want to “lump” the Boysen in with the blackberry. This he 
opposes because wine from the Boysen variety “will be much preferred ” and 
there “will be a tendency to work off the cheaper and inferior common black¬ 
berry grades as boysenberry.” How labeling wine from the Boysen as f'boy- 
senberry wine” will prevent this any more than labeling it “blackberry wine 
produced from the Boysen variety of blackberry” which the deputy commis¬ 
sioner rejected (B. 24), is far from clear. 
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blackberry (R. 36). The question of interpretation then 
is,—If the blackberry constitutes “one kind of fruit,” can 
a variety of blackberry, such as the Boysen, constitute an¬ 
other “kind of fruit” for the purposes of the regulation? 
Can the part be a different “kind of fruit” than the whole? 
Can one variety of blackberry, the Boysen (along with the 
Logan and Young) be singled out and held to be a different 
“kind of fruit” than all the other numerous varieties of 
blackberry? Appellant urges that the answer to these 
questions is, “No”. 

1. The Boysen is a blackberry and not another kind of fruit. 

To place this phase of the legal problem in its proper 
setting, it is necessary to have some accurate understand¬ 
ing of the term “variety” and the significance of the fact 
that the Boysen is a variety of blackberry. It is in this 
very aspect that the findings below are so confused and 
contradictory, and in some instances so absurd, that they 
become clearly erroneous. Under Rule 52(a) of the Rules 
of Civil Procedure this Court may reverse findings of fact 
by a trial court where “clearly erroneous.” As stated by 
the United States Supreme Court in United States v. U. S. 
Gypsum Co., 333 U. S. 364, 395 (1948)— 

“A finding is ‘clearly erroneous’ where although there 
is evidence to support it, the reviewing court on the 
entire evidence is left with a definite and firm convic¬ 
tion that a mistake has been committed.” 

The Government’s position is inconsistent and contra¬ 
dictory. On the one hand the deputy commissioner con¬ 
cedes that the Boysen is a variety of blackberry (R. 36); 
on the other hand, Government counsel insist and offered 
evidence, primarily two dictionary definitions (R. 186-187), 
that the Boysen is a hybrid of “the blackberry, raspberry, 
and loganberry.” The confusion carried over into the 
findings of the Court below. The Court recognized in its 
findings Nos. 5 and 6 (R. 61) that the deputy commissioner 
in both his February 18, 1949, interpretation and his sub¬ 
sequent action of November 30, 1949, conceded that the 
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Boysen was a variety of blackberry. On the other Hand, 
the Court below also found that “the boysenberry has been 
defined” as a hybrid of the blackberry, raspberry, and 
loganberry (R. 62, Finding No. 10) and thereby implied 
that the Court itself was so finding. The two concepts are 
diametrically opposed. One or the other of the findings is 
clearly erroneous. The Boysen cannot be both a variety of 
blackberry and at the same time a hybrid of a blackberry 
and a raspberry. To be a variety of blackberry both par¬ 
ents must be blackberries. A hybrid is not a variety of 
either parent, just as a mule is not a variety of horse or 
ass; a “turkhen” is not a variety of turkey or hen; and a 
“liger” is not a variety of lion or tiger. 

Further, the Court below makes findings as to the differ¬ 
ences between the Boysen and the “blackberry” (R. 62, 
Findings Nos. 12, 13 and 14). Again this is absurd, j The 
“blackberry” is not a uniform group of plants, but the 
designation for a diverse group composed of a large num¬ 
ber of species and the named varieties derived therefrom,— 
all different. There is no single fruit which is a “stand¬ 
ard” for the blackberry. If the Boysen is a variety of 
blackberry, all that can logically be found is that the Boy- 
sen variety differs from other varieties of the blackberry. 
Even this would be a finding of the obvious for, it having 
been conceded that the Boysen is a variety of blackberry, it 
necessarily follows that the Boysen differs from other 
varieties of blackberry. Each variety of the blackberry 
differs from every other variety of blackberry. 1 But! that 
fact does not make one a blackberry, and another some 
other kind of fruit. 

In the face of the confusion in the findings, a statement 
of what is meant by a “variety”, becomes appropriate. 

(a) The Boysen is a variety of blackberry. 

The plant population of the world is broken down; first 

into divisions, and then consecutively into classes, orders, 
_ 

i Where two asserted varieties do not differ from each other, they jare re¬ 
garded as a single variety masquerading under two names. The nanles are 
synonymous for the same variety. For example, this appears to be the) situa¬ 
tion as to the Young and Olympic (Supp. 35). 
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families, genera, and species. One of the genera in the 
family, rosaceae, is Rubus, popularly known as the Bram¬ 
bles. That genus is composed of a large number of species, 
more than 400 of which exist in North America (Supp. 23, 
R. 98). 

Among such of these Rubus species as are in cultivation, 
25 are popularly known as Blackberries and one of these 25 
species, namely, the species, Ur sinus, is the species here 
involved. 

Three of the Rubus species are popularly known as Rasp¬ 
berries. 

Others of the Rubus species are popularly known as the 
Groundberry, the Thimbleberry, the Wineberry, the Sal- 
monberry, and the Salem-Rose, and still others are orna¬ 
mental species or ground covers without any popular des¬ 
ignation (Supp. 23-34). 

Each one of the 25 blackberry species is composed of a 
large population of sexually (seed) reproduced plants 
found in the wild or in gardens. Only in a few instances do 
offspring of these plants come “true.” In consequence each 
plant of the species will vary from the others to a greater 
or less extent as to one or more characteristics, such as 
habit, color or size of flowers, blooming time, color, shape, 
or size of fruit, hardiness, nutritional requirements, chemi¬ 
cal composition, time of ripening or everbearing qualities, 
or numerous other characteristics, many of which may not 
be readily observable or even detectable analytically in the 
present stage of science. Therefore, when the plant breeder 
or horticulturist, finds among the numerous individuals of 
a species a plant of outstanding qualities that he believes 
would be successful commercially or for home use, he selects 
that plant and names it. 1 In this way the numerous varie¬ 
ties of blackberry have originated. 

The population of a plant so selected is increased not by 
sexual reproduction (which with rare exceptions would re¬ 
sult in different plants), but by vegetative reproduction as 
cuttings, layers, divisions, and grafts (which result in iden- 


l The selection may also be a mutated branch or other portion of a plant 
(sport) as in case of the Thornless Evergreen or Thornless Logan. 
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tical plants). The original selected plant, together with all 
its vegetatively reproduced offspring, is called a “horticul¬ 
tural variety,’’ or more popularly a “variety,” or in!more 
exact botanical language, a “clone.” In this brief we use 
the popular term, “variety.” 1 All the blackberries listed 
in the deputy commissioner’s permitted category anc( pro¬ 
scribed category are “varieties.” 2 

The following table 3 of blackberry species and a few of 
the well known varieties derived therefrom affords ah un¬ 
derstanding of the arbitrary and erroneous character of 
the deputy commissioner’s action: 


Blackberry Species Varieties Selected From the Species 


Vitifolius 
Ur sinus 
Macropetalus 

Trivialis 

Mirus 

Flagellaris 

Roribaccus 

Velox 

Geophilus 

Almus 

Michiganensis 

Laciniatus 

Ulmifolius 

Procerus 


Mammoth, Cory 
Logan, Boysen, Young 
Skagit Chief, Zelinski, Washington 
Climbing 

Gregg, Houston, Manatee 
— 


Lucretia, Baker 
McDonald, Haupt 


Mayes 

i 

— 

Atlantic, Black Diamond, Pan Amer¬ 
ican, Starr Wonder 
Focke 

Himalaya-berry 

I 


1 In botany “variety’’ is also used in another sense differing from “horti¬ 
cultural variety’’ or “clone.’’ Where a number of plants of the species, all 
different, nevertheless have certain common characteristics, they constitute 
a subgroup within the species known as a botanical “variety.” The species 
Ursinus contains one such subgroup, Loganobaccus, among whose common 
characteristics arc that the individuals within the botanical variety are very 
strong growing and prickly, the undersides of the leaves are covered vjrith a 
gray felt, and the fruits are one inch or more long and dark red. The! Boy- 
sen variety (horticultural variety or clone) all of whose plants are identical, 
takes its place in the species, Ursinus, as one of the plants in this subgroup 
or botanical variety, Loganobaccus (Supp. 25-6). 

However, as pointed out above, in this brief the term “variety” is used 
in the common and popular sense of horticultural variety or clone, not in the 
sense of botanical variety. 

2 A few are synonymous as the Evergreen and Black Diamond. The Logan, 
originally reputed to be a blackberry-raspberry hybrid, has as the result of 
investigations been found to be a blackberry variety (B. 162; Supp. 25-6). 

3 Prepared from Supp. 23-34. 
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Cuneifolius 

Pascuus 

Serissimus 

Acer 

Allegheniesis 

Rosa 

Louisianus 

Bellobatus 

Laudatus 

Philadelphicus 

Parcifrondifer 


Tree, Topsy, Nanticoke 


Bailey, Robinson 
Taylor 

Agawam, Ancient Briton, Eldorado, 
Erie, Snyder 
Crystal White 
Kittatinny 

The Bundy, Kenoyer, Erie 
Lawton 

Wilson, Wilson, Jr., Rathbnn 


The effect of the deputy commissioner’s action is to hold 
that varieties derived from the species Ursinus are not 
blackberries and wine made from them is not blackberry 
wine but that varieties derived from any of the other 24 
species are blackberries and wine made from them is black¬ 
berry wine. 

The deputy commissioner’s concession on the record in 
this case (R. 36) that the Boysen is a variety of blackberry 
should have disposed of that question without more. Gov¬ 
ernment witnesses also make the same concession (R. 121, 
144). However, the inconsistencies in Government coun¬ 
sel’s position and in the findings of the Court below make 
argument advisable. Professor Liberty Hyde Bailey of 
Cornell is the foremost authority (R. 98) on the classifica¬ 
tion of the Brambles (Rubus) which genus includes the 
blackberries and raspberries. He lists the Boysen as a 
variety of the blackberry species Ursinus (Supp. 25-6). 
Dr. George M. Darrow is the expert of the United States 
Department of Agriculture (R. 165) and he and his asso¬ 
ciate, Dr. George F. Waldo, list the Boysen as a variety 
of blackberry and more particularly of the dewberry group 
of blackberries (R. 171). Those varieties of blackberry 
that have a trailing, rather than an erect, habit are com¬ 
monly known as dewberries. The deputy commissioner, 
however, draws no distinction between dewberries and 
other blackberries. His permitted list of blackberry varie¬ 
ties incorporates many dewberries such as the Advance, 
Cory Thornless, Lucretia (also known as the Bingleberry), 
and Mayes (cf. R. 37 with R. 171,172 and 173). The effect 
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of the deputy commissioners action is to classify many 
dewberries as blackberries but to deny that classification 
to other dewberries such as the Boysen. 

H. M. Butterfield, agriculturist, College of Agriculture, 
University of California, states 

“ Several varieties of blackberry are distinguished by 
a reddish color when they are mature, yet all of them 
are properly grouped with the true blackberries, j All 
leading authorities on berry classification now con¬ 
sider the Logan, Phenomenal, Boysen and similar Var¬ 
ieties nothing more than varieties of Rubus ursinus 
var. Loganobaccus” (R. 161). 

Richard E. Baker, Assistant Professor of Pomology, Uni¬ 
versity of California, together with Butterfield, lists; the 
Boysen as among the trailing blackberry varieties, “the 
most important group” of blackberries (Supp. 15). Har¬ 
lan P. Kelsey and William A. Dayton in Standardized Plant 
Names, 2d ed., p. 244 list the Boysen as a blackberry and 
more particularly as one of the trailing blackberries or 
dewberries. Even the Federal Security Administrator 
finds that the Boysen belongs to the class of blackberries 
with trailing canes, commonly known as dewberries : (R. 
180). . | 

As against this overwhelming authority the Government 
counsel and the Court below rely on two dictionary defini¬ 
tions which state that the boysenberry is a hybrid obtained 
by crossing of a blackberry, a raspberry, and the Logan¬ 
berry (R. 62, Finding No. 10, and R. 186 and 187). 1 Editors 
of dictionaries are unlikely to qualify as botanists or horti¬ 
culturists. On the other hand, in 10,000 Garden Ques- 

i An additional point reiterated by Government counsel is that the classifi¬ 
cation of the Boysen as a blackberry, rather than a raspberry, is arbitrary 
since the blackberry and the raspberry differ, so Government counsel claim, 
only in that the blackberry fruit retains the receptacle or core when picked, 
while the raspberry does not but on picking is hollow. The inference of 
Government counsel is that if the botanists and horticulturists had not W n 
arbitrary, the Boysen might well have been found to be a variety of| red 
raspberry. The argument is absurd. First, there is no basis for the character¬ 
ization “arbitrary”; second, the argument leads to the conclusion that 
every variety of blackberry is a raspberry; and third, adherence of the icore 
or receptacle to the fruit when picked is not the only distinction between 
the blackberry and the raspberry. Rubus idaeus (the red and yellow garden 
raspberry) and Rubus ursinus (which includes the Boysen variety) differ in 
many aspects (Supp. 25-6, 33-4). 

The Boysen does well in California, but none of the present varieties of 
raspberry, red, yellow, purple, or black, do well in that State (Supp. 19). j 
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tions, edited by F. F. Rockwell (pub. 1944), is the following 
(p. 839)— 

“How can the boysenberry be a cross between the 
raspberry, dewberry, and blackberry? It can’t be. 
The story given out about its origin is rather mis¬ 
leading. It was admitted to be a chance seedling and 
is probably a straight dewberry seedling (at least 
that is what breeding experiments indicate).” 

The chapter containing the above statement was written 
by C. H. Connors, head of the department of horticulture, 
Rutgers University (pp. 759 and vi). See also Supp. 23. 

(b) The Boysen variety does not cease to be a blackberry 

BECAUSE IT DIFFERS FROM OTHER VARIETIES OF BLACKBERRY. 

Throughout their testimony Government witnesses re¬ 
ferred to the “blackberry” as though it were a single 
fruit uniformly having standard characteristics in respect 
to appearance, composition, and taste. Any such concept 
as a “standard blackberry” is purely illusory. This illus¬ 
ory concept, however, was accepted by the trial court. 

To substantiate its position that the Boysen variety is 
another kind of fruit than the “blackberry,” Government 
counsel submitted much evidence to the effect that the 
Boysen variety differs, as they phrase it, from the black¬ 
berry. This resulted in a finding by the Court below that 
the Boysen differs from the blackberry in “physical ap¬ 
pearance, chemical composition, and taste” (R. 62, Find¬ 
ing No. 12). Such evidence is pointless. All such evidence 
shows is the obvious. As pointed out earlier, each variety 
of blackberry, whether in the permitted or the proscribed 
category of the deputy commissioner, differs from every 
other variety of blackberry. Neither the Boysen nor any 
other of the numerous varieties would have the distinc¬ 
tiveness essential to make it a variety unless it did differ 
from every other variety of blackberry in its particular 
combination of characteristics. 

The testimony used by the Court below to support its 
findings that the Boysen differs “from the blackberry” 
in physical appearance, chemical composition and taste, 
is that of four witnesses: two Government chemists in the 
Treasury Department; another, the president of one of 
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the intervenor-appellees; and the fourth, the assistant di¬ 
rector of the Government Cafeterias. The fact is that 
almost every characteristic relied on by Government coun¬ 
sel and the court below to differentiate the Boy sen “from 
the blackberry,” is possessed by some other variety of 
blackberry in the permitted category, frequently to an 
even greaier degree. 

Physical appearance .—The testimony is that the Boysen 
is larger in size and red to reddish black in color (R. 118, 
134). Government witness Valaer testified that the basis 
for the permitted list was that the varieties thereon were 
all black, and all about the same size, and that no reddish 
ones were allowed on the permitted list. He did not think 
the reddish varieties ought to be called blackberries jjnst 
because the horticulturists so classified them (R. 149). 
According to the United States Department of Agriculture 
(Supp. 35), the Olympic is probably identical with and 
merely another name for the Young and is practically the 
same color, size and shape. The color of the Young, and 
therefore of the Olympic, is ‘ 1 deep wine” or “dark red” 
(R. 174, 163). It was pointed out to Government 
witness Valaer that the prior testimony was to the effect 
that the Boysen and Olympic were also almost identical 
and impossible to tell apart (R. 148, 78-9, 87-8), and he u?as 
asked to explain how under the circumstances the Olympic 
was placed on the permitted list while the Boysen (and the 
Young as well) were placed on the proscribed list. The 
uhtness “would not say about that” and according to his 
testimony he thought (erroneously) that the Olympic was 
“as black as the ace of spades” and looked very much like 
the Evergreen (R. 148). The absurdity of placing the 
Olympic in the permitted category and the Young and Bc>y- 
sen in the proscribed category, is obvious, if color was in 
fact the basis of differentiation. The Olympic is an 'out¬ 
standing variety in Washington and practically non-exist¬ 
ent in California, and makes the best of all blackberry wines 
in Washington (R. 79). The Olympic’s similarity in ap¬ 
pearance to the Boysen is so great that in Washington]it 
is packed with the Boysen (R. 88) with the result that tfae 
action of November 30,1949, may in practice result in blac|k- 
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berry wine being made in Washington indiscriminately 
from the permitted Olympic or proscribed Boysen. 

Varieties of blackberries, of course, vary in size and 
color but they are all still blackberries. The Boysen is VA 
to 1 t/* inches long and 1 inch in diameter; the Himalaya is 
wider running up to l 1 A inches in diameter; the Cory 
Thornless is longer, often 2 inches. The Crandall and 
Lucretia, for instance, are large; the Lawton and Nanti- 
coke (Healthberry) medium size; the Himalaya (Himalaya- 
berry) and the Thornless Oregon Evergreen, small to med¬ 
ium; and the Johnson and Ideal Wild, small. The fruit of 
some varieties is round, some conical, some cylindrical, 
some oblong. Some come in large, some in small clusters. 
Some are firm, some are soft. As to color, the varieties 
Iceberg and Crystal White, for example, are white or 
amber white; Cascade, a bright deep red; Boysen, reddish; 
Lawton and Cory Thornless, black; and Himalaya, jet 
black. The Brainard does not turn red after picking and 
in this respect is unlike most varieties of blackberry. In¬ 
deed, varieties within the species Ursinus itself vary from 
white to red to black (R. 156-175; Supp. 15-19, 21, 25-6). 1 

i In grapes there is a remarkable range of variation between the Aperican 
bunch grapes as the Concord, the muscadine grapes as the Scuppeipng, and 
the vinifera grapes as the Flame Tokay or Zinfandel.' Colors within the 
three groups include white, yellow, red, blue, and black. Some have a foxy, 
some a vinous flavor. The size of the clusters runs quite small in case of the 
varieties in the muscadine group (R. 146). Acidity varies greatly. Grapes 
for Different Regions, Farmers Bull. 1936, U. S. Dept, of Agric., pp. 21-38. 
Government witness, Valacr, concedes that varieties of grapes are “as far 
apart’* as the Boysen and other varieties of the blackberry (R. 146). Wine 
is made from varieties of all three groups of grapes, nevertheless, under Regu¬ 
lations No. 4, no differentiation in the labeling is required. The various 
wines may all be labeled “grape wine,’’ or optionally “red,’’ “pink,’’ 
“amber,’’ or “white’’ wine according to color, or “table,” “dessert,” or 
“light” wine according to alcohol content, but there is no requirement that 
makes use of a varietal name mandatory despite the great differences (Regs, 
4, §21, class 1, and §23). 

Strawberry varieties may be oblate, globose, globose conic, conic, long conic, 
necked, long wedge, or short wedge in shape, and vary widely, for example, in 
size, acidity, and vitamin C content. Strawberry Varieties in the United 
States, Farmers Bull. 1043, U. S. Dept, of Agric., pp. 21, 24, 26-30. 

Blueberries range from a silvery light blue to dark blue and black in 
color. The dryland blueberry (species Vaccinium pallidum)is commonly 
known as the huckleberry. However, it is a blueberry although inferior in 
quality to many of the named varieties of the highbush blueberries (V. aus- 
trale and corymbosum ). Blueberry Growing, Farmers Bull. 1941, U. S. Dept. 
Agric., pp. 2, 4-11. 

Peaches may have white or yellow flesh, cling or free stone, and vary in 
size and color of skin. Farmers Bull. 2021, U. S. Dept. Agric., pp. 6-10. 

Apples, pears, and cherries are all used for wine and as everyone knows 
their varieties vary greatly in physical appearance. 

Differences in physical appearance between one variety and another do 
not make them different kinds of fruit. 
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Chemical composition .—The record shows analyses of 
only five varieties as to kind of acid. In the Braihard, 
Crandall and Starr Wonder (none of which is from the 
dewberry group) isocitric acid is present while in the 
Boysen and the Young citric acid predominates over iso¬ 
citric. All five contain 1-rnalic acid (R. 185, 237). | Iso¬ 
citric acid and citric acid are isomeric, i.e., they have the 
same elements in the same proportions by weight but:with 
the molecules differently arranged. While Government 
counsel emphasize the difference in acids, the evidence!does 
not indicate its importance. | 

Government chemist Ryan testified that there was con¬ 
siderable variation in characteristics including acidity as 
between California (vinifera) grapes on the one hand! and 
New York (eastern bunch) grapes on the other hand-j-the 
western grapes being low in acid, the eastern uniformly 
high in acid. In consequence, California grape wipe is 
made without the addition of sugar in the fermentation 
process while eastern wines are permitted to be amelio¬ 
rated with the use of considerable sugar during that proc¬ 
ess. Nevertheless, they are all “grapes” (R. 122-3). iThe 
witness, however, was “not too sure” whether variations 
in acid content between the Boysen and other varieties of 
blackberry were greater than the variations in acid content 
in the field of grapes (R. 124). 

The Boysen has more acid, sugar, pectin and solid con¬ 
tent than “blackberries,” according to Government chem¬ 
ists (R. 118, 122, 141, 144), and its ash residue runs lower 
(R. 135). The Government analyses do not bear out these 
statements. The tables of analyses by the Government 
chemists (R. 242-6) have numerous blackberry juice analy- 
& but only one boysenberry juice analysis and that of boy- 
senberries grown in Maryland, hardly one of the favored 
boysenberry regions of the country. There are no pectin 
or sugar analyses. As to solids the single Boysen i va¬ 
riety sample showed 6.15 gr./lOO ml. while the other black¬ 
berries (varieties usually not stated) run from 10.94 to 
5.18 gr./lOO ml. As to ash the Boysen variety sample shoWed 
.36 gr./lOO ml. while the other blackberries run from! .59 
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to .31 gr./lOO ml. As to natural acid tlie Boysen variety 
sample showed 1.98 to 1.40 (R. 135) gr./lOO ml. while the 
other blackberries run from 1.55 (2.00, see R. 238) to 
.82 gr./lOO ml. Thus, as to solids, ash and natural acid, the 
Boysen lies within the range of the other blackberry analy¬ 
ses instead of being higher as to natural acid and solids and 
lower as to ash, as testified. Further, a single analysis of a 
Maryland grown Boysen hardly seems a safe basis for the 
conclusions stated. 

The Government analyses did not cover sugar (R. 150). 
However, by reason of permitted amelioration the mash for 
wine from the Boysen and other varieties of blackberry 
contains about the same amount of sugar for fermentation 
irrespective of the variety. The sweetness of the ultimate 
wine depends upon the further addition of sugar for sweet¬ 
ening to taste (R. 138,141-2). 

Taste .—The testimony in part is that the Boysen tastes 
more tart (R. 107,118); has a more pleasing taste (R. 118) 
and a “fine flavor” (R. 144); that its taste resembles that 
of the raspberry (R. 119); that you can get the rasp¬ 
berry flavor in its wine (R. 125); that the wines taste 
different (R. 121); that the Boysen has different taste than 
“blackberries” (R. 107,136,153); and that it has more taste 
than the “blackberry” (R. 136); and that it has no rasp¬ 
berry flavor (R. 106). Varieties of blackberries, of course, 
vary in taste but they are all still blackberries. Likewise, 
the various varieties of yellow, red, purple and black rasp¬ 
berries, or for that matter, the various varieties of apples, 
cherries, pears, blueberries, etc., vary in taste. 

The Alfred, Crandall,Himalaya, Eldorado and Evergreen 
varieties of the Blackberry, for instance, taste sweet; the 
Brainard is highly flavored; the Logan is sour. The Boysen 
is sweet although it is more tart than the Young (R. 171, 
161). 

The Yearbook of Agriculture, 1937, United States De¬ 
partment of Agriculture (p. 495) lists strawberries with 
“unusual flavor.” Mention is made of five varieties of 
strawberry that have either a “grape,” “apricot,” or 
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11 raspberry ’ ’ flavor. Government counsel’s argument [would 
lead to the conclusion that these strawberries are derived 
from the grape, apricot, or raspberry, or differ so in flavor 
from strawberries that they are not strawberries but 
another kind of fruit. Derivation of a strawberry from a 
grape, apricot, or raspberry is an impossibility according to 
present scientific knowledge and the use of flavor to deter¬ 
mine parentage is an absurdity. 

Variation is inherent among plants and its place ifi the 
evolution of plant varieties has been recognized since the 
time of Darwin and Wallace. It is the very fact of variation 
that enables us to have varieties of blackberries as well as 
varieties of apples, pears, cherries, peaches, ornamentals, 
forest trees, and the like. Without variation there coul,d not 
be varieties. Obviously, the variations in physical appear¬ 
ance, chemical composition, and taste between the Boysen 
and other varieties of the blackberry cannot be relied on to 
support the Government’s contention, or the findings of 
the lower Court, that the Boysen is not a blackberry but a 
different kind of fruit. 


2. There is no consumer understanding that the Boysen 
is another kind of fruit than the blackberry. 

i 

The Government ultimately relies on the position that 
even though the Boysen is a variety of blackberry, never¬ 
theless the consumer understands the Boysen to be another 
“kind of fruit” than the blackberry; therefore, the regula¬ 
tion in question must be applied in accordance with that 
consumer understanding. It is not disputed that §5(e) of 
the Act is a statute intended for the protection of the con¬ 
sumer. Appellant’s position is that there is no consumer 
understanding that the Boysen is not a blackberry or, even 
more important, that wine made from the Boysen variety 
is not blackberry wine. Further, even if there were any 
such consumer understanding it would be erroneous and an 
erroneous understanding is not a valid basis for an inter¬ 
pretation of the regulation. 

“The Government “consumer” evidence is principally of 
four kinds: nursery catalogs, Government cafeteria menus 
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and recipes, canned fruit and preserve labels, and listings 
in publications for the trade. 

None of the witnesses were consumer witnesses and none 
of the Government exhibits are consumer evidence. There 
is no evidence of record of any consumer survey or sampling 
of housewives’ or other folks’ opinion on whether the Boy- 
sen is understood to he another kind of fruit than a black¬ 
berry, nor does the deputy commission claim to have made 
any such survey (R. 128). The nearest approach to any 
evidence of that sort is the statement of Judge Kirkland in 
the Court below at the time he granted a preliminary in¬ 
junction— 

‘‘The Court: ... I made inquiry in the country, so to 
speak. The country merchants knew it [the boysen- 
berrv] only through the requirements of the Depart¬ 
ment of Agriculture, and not the product. In Anne 
Arundel County they endeavored to grow boysenber- 
ries, and were not successful. In talking with a number 
of farmers, they never heard of it. I talked with a 
dozen or so housewives, they never heard of it. It 
seems to be that on the West Coast boysenberries are 
well known; on the East Coast they are apparently 
unknown.” 1 

The principal Government witnesses were two Treasury 
Department chemists, Ryan and Valaer. The latter specu¬ 
lated as to the consumer being misled by designating wine 
from the Boysen variety as “blackberry wine” even though 
the Boysen was “in the blackberry family” (R. 144-5). The 
comment of the United States Court of Appeals for the 
Third Circuit in a similar situation is pertinent ( Cream 
Wipt Food Products Co . v. Federal Security Administrator, 
decided February 6, 1951): 

“ . . . Lepper stated no more in substance than that a 
purchaser of salad dressing containing five percent or 
less milk or cream which was labeled as containing milk 
or cream without indicating the amount of milk or 
cream contained therein would be misled even though 
the statement was truthful. No basis whatever was 
offered for this opinion. 


1 Transcript of Proceedings on Motions, July 31, 1950, p. 52. 



“Although Lepper was identified as ‘a government 
chemist with 37 years of experience in food law enforce - 
ment,’ nothing appears to show expertise in customer 
reactions to salad dressings or to the presence of cream 
or milk therein.... 

“ ... In relation to the type of evidence reasonably 
anticipated in the circumstances of the case, that pery 
slight proof must be characterized as unsubstantial 
[Emphasis supplied.] 

Whatever evidence might have been submitted by the 
Government on general consumer understanding as to 
whether the Boysen is, or is not, a blackberry, more perti¬ 
nent would be the understanding of wine consumers, ap¬ 
parently the only wine marketed as “boysenberry winej , is 
the small amount marketed by appellant subsequent to the 
notification of January 10, 1951 {supra., pp. 5-6). Govern¬ 
ment counsel inferred that one concern in Oregon and three 
in Arkansas had received certificates of label approval for 
“boysenberry wine” but did not offer evidence of the fact 
or that any wine had been marketed under such certificates 
if issued (R. 82). Witness Mills knew of no wine from the 
Boysen variety being marketed as “boysenberry wine”! by 
anyone other than appellant (R. 76) and further testified 
that “people did not recognize it as type of wine.” The 
little evidence of record indicates that wine consumers have 
no understanding on the subject. 

The purport of the large majority of the great array 
of Government exhibits is that many nursery catalogs list 
plants of the Boysen variety under a heading “boysen¬ 
berry” and plants of other varieties under a heading “black¬ 
berry”; that the Government cafeterias in W^ashington sell 
both “blackberry” and “boysenberry” pie; that canped 
fruits and preserves are on the market under “blackberry” 
and “boysenberry“ labels; and that various trade publica¬ 
tions and Government statistical publications for the trade 
list the Boysen separately from other varieties of black¬ 
berries. 

Trade publications and the Government statistical pub¬ 
lications for the trade can be dismissed from consideration 


as having no bearing on consumer understanding. The 
nursery catalogs are sales literature involving consider¬ 
able “puffing’ 7 and hardly entitled to weight as evidencing 
any purported facts stated therein. Obviously a nursery¬ 
man might find it advantageous to sell something as “new” 
rather than as merely another variety of blackberry. Gov¬ 
ernment cafeterias listings of pies on its menu and labels on 
canned fruits and preserves do not necessarily establish any 
consumer understanding that the Boysen is not a variety 
of blackberry. Neither is there any evidence of record 
that the pies and canned fruits and preserves labeled 
“blackberry” never contain in •whole or in part the Boysen 
or other proscribed varieties of blackberries. 

Such evidence does not have any bearing on wine con¬ 
sumers 7 understanding as to whether wine produced from 
the Boysen is a blackberry wine. Certainly the success 
that appellant has had in marketing its wine indicates that 
a wine produced from the Boysen is acceptable to the wine 
consumer as a blackberry wine (R. 100). Finally, there is 
no clear evidence of record that the wine of intervenor- 
appellees or other competitors of appellant is never pro¬ 
duced at least in part from some of the proscribed varieties 
of blackberry or even raspberries. 

The truth is that the Boysen is a variety of blackberry 
and therefore wine produced therefrom is a blackberry 
wine. A label stating that it is a blackberry wine is a truth¬ 
ful statement and does not convey any ambiguity or eman¬ 
ate any untruthful innuendo. Under the label “black¬ 
berry 'wine 77 the product purports to be only what it is. To 
prohibit the product from being labeled blackberry wine 
and compel it to be labeled boysenberry wine is to deny to 
the consumer a label that he understands and that is truth¬ 
ful. Compare 62 Cases of Jam v. United States, U. S. Sup. 
Ct., No. 363, Oct. term 1950, decided March 26, 1951. 

The Government’s evidence in this case misses the basic 
issues that are the basis of appellant’s complaint. It is 
conceded that a name commonly used for the Boysen var¬ 
iety of blackberry is “boysenberry.” This does not nega¬ 
tive the equally important fact that the variety is derived 
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from one of the several blackberry species, and that wine 
from its fruit is in fact just as much a “blackberry wine” 
as it is a “boysenberry wine.” Both propositions are 
true and are perfectly consistent with each other. 

The gravamen of the appellant’s complaint is that it 
has, with the deputy commissioner’s approval, marketed 
its product as “blackberry wine,” has been threatened with 
withdrawal of that right, has been refused a public hear¬ 
ing on its proposal that the product be marketed as “Black¬ 
berry wine produced from the Boysen variety of black¬ 
berry” (as fully an informative a description as can be 
devised), and now finds itself prohibited from telling the 
full truth about its product to consumers, and, solely for 
that reason, is now facing loss of its business to its com¬ 
petitors in other States. 

; 

3. The policy of Regulations 4 is not to make mandatory 
labeling by varietal names. 

Grape wine, irrespective of the variety of grape from 
which produced may be designated as “grape wine” finder 
Regulations 4 (§21, class 1). The Regulations (§23), how¬ 
ever, permit a varietal grape name to be used “if the Wine 
derives its predominate taste, aroma and characteristics 
and at least 51% of its volume from that variety of gralpe.” 
A varietal name may be used either exclusively or in addi¬ 
tion to the designation, “grape wine.” There is only one 
limitation,—if the varietal name is not known to the j con¬ 
sumer as the name of a grape variety, there shall apjpear 
in direct conjunction therewith an explanatory statement 
as to the significance thereof (§23). If this principle were 
applied to wine produced from the Boysen variety, the use 
of the term “boysenberry vine,” in lieu of “blackberry 
wine,” would, since it is generally unknown to consumers, 
be required to be accompanied by an explanation. 

Under Regulations 4 citrus wine derived wholly from 
one kind of citrus fruit, is required to be designated by the 
name of the fruit, and the examples given are “ orjinge 
wine” and “grapefruit wine” (§21, class 4). There is no 
provision requiring the use of a varietal name of a citrus 
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fruit, as Valencia or Marsh Seedless, although such use, 
in addition to “orange wine” or “grapefruit wine,” would 
be permissible under section 38(f) of Regulations 4. That 
section permits additional informative statements. The 
remaining classification, namely, wine from other agricul¬ 
tural products, is governed by similar principles (Regs. 
4, §21, class 6). Thus, “honey wine” is not required to 
state the variety of honey, nor “raisin wine” nor “dried 
blackberry wine,” the variety of grape or the variety of 
blackberry. 

The whole policy of Regulations 4 is to permit, but not 
require, the use of varietal names, and the regulation here 
in controversy should be interpreted in accordance with 
that policy. The contrary policy of requiring the use of 
varietal names, of course, leads to a situation where im¬ 
proved and better growing varieties of fruit are denied 
any opportunity for market except as items separate and 
apart from their predecessors. This is a tremendous im¬ 
pediment to agricultural advancement, and we know of no 
precedent in public policy for such a result. 

4. The disposition of this case should be in conformity 
with Williapoint Oysters, Inc. v. Ewing. 

The decision of the United States Court of Appeals for 
the 9th Circuit in Willapoint Oysters, Inc. v. Ewing (174 
F. (2d) 676 (1949)) sets forth principles that should gov¬ 
ern the disposition of this branch of our case. Certiorari 
was denied by the United States Supreme Court (338 U.S. 
860) and petition for rehearing was likewise denied by the 
Court (339 U.S. 945). 

The Willapoint case involved two species of oyster, the 
Eastern and Southern oyster (ostrea virginica) and the 
Western oyster (ostrea gigas). The Federal Security Ad¬ 
ministrator, following formal hearings and findings, per¬ 
mitted the Eastern and Southern oyster to be labeled 
“Oysters” but required the Western oyster to be labeled 
“Pacific Oysters,” thus giving exclusive use of the generic 
term, “oyster,” to the Eastern and Southern packers. The 
Court set aside this action of the Administrator as being 
“arbitrary, capricious and an abuse of discretion.” 
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The Court said (p. 697)— 

“Permitting one segment of a sea food industry to 
enjoy the exclusive use of a term naturally associated 
with and normally applied to an article of food ini com¬ 
mon use under a common name without the most cogent 
reasons directly pertinent to the protection of the con¬ 
suming public, appeals to us as being outside the 
bounds of reason and fairness. A purchaser who in¬ 
spects the tw r o products side by side, one labeled \ Oys¬ 
ters,’ the other ‘Pacific Oysters/’ would probably be 
left with the impression that the latter are in isome 
form atypical, possibly not a true member of the oys¬ 
ter family. We think that the danger inherent in such 
a situation makes it manifestly unfair to that portion 
of the industry discriminated against, and to that ex¬ 
tent we regard the requirement as arbitrary, caprici¬ 
ous and an abuse of discretion. The requirement as to 
‘Standard of Identity’ is therefore set aside.” 

The Court then continued— 


“To be sure there is some evidence in the record that 
consumers distinguish the Eastern and the Southern 
from the ‘Pacific’ oysters by virtue of the large size of 
the latter. However, there is neither a scintilla nor 
iota of evidence in the entire record that anyone (Con¬ 
siders the Eastern and Southern product only tio be 
‘oysters.’ Any conclusion resting upon such aii as¬ 
sumption cannot be said to be founded upon substan¬ 
tial evidence, or upon any evidence at all, within the 
requirements of the Administrative Procedure Act, 
§10(e) supra.” 

i 

i 

I 

Appellant likewise contends that there is no evidence in 
the entire record that anyone considers the deputy Com¬ 


missioner ’s permitted list of blackberry varieties to b^ the 
only varieties of blackberry. Further it is outside the 
bounds of fairness to give intervenor-appellees and others 
a monopoly in the use of the term, “blackberry,” for Wines 
and deny the use of that term with respect to one variety, 
as the Boysen. Certainly “boysenberry wine” without 
more on the label does not indicate to the consumer that 
the wine is in fact a blackberry wine and leaves the con¬ 
sumer with the erroneous impression that that wine isi not 
a type of blackberry wine, but is atypical. 
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The provisions of §10(e) of the Administrative Pro¬ 
cedure Act (U.S.C., Title 5, §1009) are applicable in re¬ 
viewing the deputy commissioner’s action. We urge that 
that action is both in excess of statutory authority and with¬ 
out observance of procedure required by law and that on 
review of the whole record the action is arbitrary, capri¬ 
cious, and an abuse of discretion. 

C. If the Correct Interpretation of the Existing Regula¬ 
tion is in Accordance with the Deputy Commissioner’s 
Action of November 30, 1949, then that Regulation is 
not in Accordance with Law in that it is Arbitrary and 
Grossly Discriminates Against Appellant in Favor of 
Intervenor-Appellees. 

The authority of the deputy commissioner to prescribe 
labeling regulations or amendments thereof is found in 
section 205(e) of the Act. Applicable standards, all for 
the protection of the consumer, are laid down in that sec¬ 
tion and govern the exercise of that authority. These 
standards are (1) prohibition of deception with respect to 
wine, and (2) adequate information as to the identity and 
quality of the wine. 

Since the Boysen is a variety of blackberry, there is no 
deception involved in labeling wine produced therefrom 
as “blackberry wine.” To make mandatory the labeling 
of such wine as “boysenberry wine” is grossly to discrim¬ 
inate against appellant in favor of intervenor-appellees. 
The situation becomes apparent if the deputy commission¬ 
er were to make it mandatory that intervenor-appellees 
label their wine “Himalayaberry wine,” “Lucretia wine,” 
“Evergreen wine,” “Texas Wonder wine,” or whatever 
the name may be of the particular variety of blackberry 
that intervenor-appellees use in the production of their 
wine. All these terms, just as “boysenberry wine,” are 
unfamiliar to consumers, and particularly wine consumers. 
Their use 'would not conform to the statutory standard 
that the deputy commissioner is required to observe, name¬ 
ly, adequate information as to the identity and quality of 
the wine. 
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The practical effect of the existing regulation, if the 
deputy commissioner’s action is an “interpretation” and a 
correct “interpretation” thereof, is as has been pointed 
out earlier, to eliminate appellant from the blackberry 
wine business and to free intervenor-appellees from appel¬ 
lant’s competition for the future. 

The existing regulation, as “interpreted” by the deputy 
commissioner, is not only arbitrary and grossly discrim¬ 
inatory against appellant, but also grossly discriminatory 
against blackberry growers in California. It denies a mar¬ 
ket through use in the production of blackberry wine, of the 
varieties of blackberry that constitute 98% of Califorpia’s 
blackberry acreage. California blackberry growers are di¬ 
rectly affected. 

The existing regulation as so “interpreted” is also Arbi¬ 
trary and grossly discriminatory in that it singles out 
blackberry varieties derived from the blackberry spcjcies, 
Ursinus, and prohibits their use, while permitting the use of 
varieties derived from all the other 24 species of blackberry 
cultivated in the United States. The basis alleged for jing¬ 
ling out the blackberry varieties derived from the species 
Ursinus, is differences in three characteristics, namely, 
physical appearance, chemical composition, and taste. The 
fact is that the blackberry varieties derived from the other 
24 species are equally divergent in these characteristics I and 
in most instances the variations in the Boysen lie within 
and not outside the range of the variations in the permitted 
varieties. Reddish versus black color seemed to be the ulti¬ 
mate basis for differentiation between the permitted and 
prescribed variety, -according to Government chemist Va- 
laer. The absurdity reaches its climax when the variety, 
Olympic, is placed in the permitted category while the 
Young is placed in the proscribed category despite the fact 
that the Olympic is probably identical with the Young and 
merely another name for it, and is the same color as it. 

Further, the deputy commissioner’s favoring certain 
blackberry varieties does not protect the consumer from a 
deleterious or inferior wine but, on the contrary, proscribes 
a wine that all the evidence of record, including the testi- 
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mony of the Governments own witnesses, shows is superior 
to blackberry wines made from other varieties of the black¬ 
berry. 

The deputy commission not only ruled against calling this 
superior product “blackberry wine” but also failed to grant 
appellants request that the standards of identity he amen¬ 
ded to permit it to be described “blackberry wine produced 
from the Boysen variety of blackberry” (R. 24). How re¬ 
stricting its description to “boysenberry wine” and pro¬ 
hibiting the consumer from learning, through proper label¬ 
ing and advertising that this product is in fact a blackberry 
wine' (and not, e.g., some kind of strawberry or blueberry 
wine) has contributed in any way to the consumers proper 
understanding of the actual identity and quality of the wine, 
is difficult to understand. 

Finally, the existing regulation as “interpreted” by the 
deputy commissioner discriminates in the labeling of wines 
produced before November 30, 1949, and wines produced 
on and after that date. 

The existing regulation as “interpreted” by the deputy 
commissioner has its basis in the economics of competition 
and geographic rivalries. Section 5(e) of the Act does not 
vest the deputy commissioner with authority to prescribe 
regulations or amendments thereto, under the guise of an 
“interpretation” or otherwise, on the basis of economic 
considerations rather than consumer protection. The au¬ 
thority conferred by the section in prescribing regulations 
or amendments is not unrestrained but carefully circum¬ 
scribed by Congress in the standards laid down. As “inter¬ 
preted” by the deputy commissioner, the existing regula¬ 
tion falls beyond the authority conferred by section 5(e) 
and the section cannot properly be construed as conferring 
on the deputy commissioner any such authority as he exer¬ 
cised in his action of November 30,1949. 
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Willapoint Oysters, Inc. v. Ewing, 174 F. (2d) 676, 697 
(C.C.A. 9th, 1949); cert, denied 338 U. S 860; rehearing 
denied 339 U S. 945, is directly in point where labeling 
action, as here, is based on discriminatory economic and 
geographic considerations and unreasonable and absurd 
biological classifications (see supra, pp. 36-7). 

Were section 5(e) of the Act to be construed as granting 
the authority exercised by the deputy commissioner! in his 
action of November 30, 1949, a grave question would arise 
as to the constitutional validity of the Act itself. The Act 
itself would then be authorizing such gross discrimination 
as to be contrary to the Fifth Amendment to the Cohstitu- 
ion. Despite the absence of an equal proection clause run¬ 
ning against Congress (cf. the Fourteenth Amendment 
against the States), it has never been denied that due pro¬ 
cess includes such an indispensable attribute of freedom as 
equality before the law, Truax v. Cor rig cun, 257 U. §>• 312, 
331-332 (1921); Steward Machine Co. v. Davis, 301 U. jS. 548 
(1937). Nor can it be doubted that due process limits the 
regulatory powers of Congress; if citation of authority be 
needed, it is enough to say that such a limitation has been 
accepted since the earliest mention of the matter in Monon- 
gahela Navigation Co. v. United States, 148 U. Sj. 312 
(1893), to the latest full-scale consideration in Currin v. 
Wallace, 306 U. S. 1 (1939), and Wickard v. Filburn, 317 
U. S. Ill (1942). It is the duty of the courts to construe a 
statute, if fairly possible, so as to avoid serious doubts as 
to its constitutionality. Ashwander v. Tennessee Galley 
Authority, 297 U. S. 288, 348 (1936), concurring opinion of 
Brandeis, J., and cases cited; Rescue Army v. Municipal 
Court, 331 U. S. 549, 569 (1947); National Labor Relations 
Bd. v. Jones & Laughlin Steel Corp., 301 U. S. 1, 30 (l|937). 

Appellant’s position is that neither the Act nor Regula¬ 
tions 4 themselves authorize action so arbitrary and grossly 
discriminatory as that taken by the deputy commissioner 
on November 30,1949, nor does the regulation itself permit 
of the “interpretation” embodied in the deputy commis¬ 
sioner’s action. 
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vn. CONCLUSION. 

It is respectfully submitted that the judgment of the 
Court below should be reversed on the ground that the 
deputy commissioner’s action of November 30, 1949, is in 
excess of his authority and without observance of pro¬ 
cedure required by law with respect to amendments of 
regulations under the Federal Alcohol Administration Act; 
or if this Court rejects that conclusion, then on the ground 
either that the deputy commissioner’s action is an errone¬ 
ous interpretation of the existing regulation or that the 
exising regulation as so interpreted would not be in con¬ 
formity with the requirements of section 5(e) of the Act. 

Respectfully submitted, 

Frederic P. Lee, 

1200 18th Street, N.W., 
Washington 6, D. C. 

Frank M. Ludwick, 

Barr Building, 

912 17th Street, N. W., 
Washington 6, D. C. 

Attorneys for Appellant. 
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SUPPLEMENT. 

I. Excerpts From Federal Alcohol Administration Act 
(49 Stat. 977, am. 49 Stat. 1152, 49 Stat. 1965, 56 Stat. 
219); 

AN ACT 

To further protect the revenue derived from distilled 
spirits, wine and malt beverages, to regulate interstate land 
foreign commerce and enforce the postal laws with respect 
thereto, to enforce the twenty-first amendment, and j for 
other purposes. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That this Act may be cited as the ‘‘Federal Alcohol 
Administration Act.” 

i 

federal alcohol administration 

j 

Sec. 2. (a) There is hereby created the Federal Alcohol 
Administration as a division in the Treasury Department. 

(b) The Administration shall be headed by an Admin¬ 
istrator, who shall be appointed by the President, by and 
with the advice and consent of the Senate. . . . 

| 

* * * • 

(d) The Administrator is authorized and directed to 
prescribe such rules and regulations as may be necessary 
to carry out his powers and duties. All rules and regula¬ 
tions prescribed by the Administrator shall be subject to 
the approval of the Secretary of the Treasury. 

# . * • • 

Sec. 4. * * * (d) A basic permit shall be conditioned upon 
compliance with the requirements of section 5 (relating to 
unfair competition and unlawful practices) and of section 
6 (relating to bulk sales and bottling), with the twenty-first 
amendment and laws relating to the enforcement thereof, 
and with all other Federal laws relating to distilled spirits, 


! 
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wine, and malt beverages, including taxes with respect 
thereto. 

(e) A basic permit shall by order of the Administrator, 
after due notice and opportunity for hearing to the per¬ 
mittee, (1) be revoked, or suspended for such period as the 
Administrator deems appropriate, if the Administrator 
finds that the permittee has willfully violated any of the 
conditions thereof, provided that for a first violation of 
the conditions thereof the permit shall be subject to suspen¬ 
sion only; or (2) be revoked if the Administrator finds 
that the permittee has not engaged in the operations au¬ 
thorized by the permit for a period of more than two years; 
or (3) be annulled if the Administrator finds that the per¬ 
mit was procured through fraud, or misrepresentation, or 
concealment of material fact. The order shall state the 
findings which are the basis for the order. 

• • * • 

UNFAIR COMPETITION AND UNLAWFUL PRACTICES 

Sec. 5. It shall be unlawful for any person engaged in 
business as a distiller, brewer, rectifier, blender, or other 
producer, or as an importer or wholesaler, of distilled 
spirits, wine, or malt beverages, or as a bottler, or ware¬ 
houseman and bottler, of distilled spirits, directly or indi¬ 
rectly or through an affiliate: 

• • • • 

(e) Labeling.—To sell or ship or deliver for sale or 
shipment, or otherwise introduce in interstate or foreign 
commerce, or to receive therein, or to remove from cus¬ 
toms custody for consumption, any distilled spirits, wine, 
or malt beverages in bottles, unless such products are 
bottled, packaged, and labeled in conformity with such reg¬ 
ulations, to be prescribed by the Administrator, with re¬ 
spect to packaging, marking, branding, and labeling and 
size and fill of container (1) as will prohibit deception of 
the consumer with respect to such products or the quantity 


thereof and as will prohibit, irrespective of falsity, such 
statements relating to age, manufacturing processes, an¬ 
alyses, guarantees, and scientific or irrelevant matters as 
the Administrator finds to be likely to mislead the con¬ 
sumer; (2) as will provide the consumer with adequate in¬ 
formation as to the identity and quality of the products, 
the alcoholic content thereof (except that statements of, 
or statements likely to be considered as statements of, al- 
coholic content of malt beverages are hereby prohibited 
unless required by State law and except that, in case of 
wines, statements of alcoholic content shall be required 
only for wines containing more than 14 per centum of al¬ 
cohol by volume), the net contents of the package, and the 
manufacturer or bottler or importer of the product; ($) as 
will require an accurate statement, in the case of distilled 
spirits (other than cordials, liqueurs, and specialties) pro¬ 
duced by blending or rectification, if neutral spirits have 
been used in the production thereof, informing the con¬ 
sumer of the percentage of neutral spirits so used arid of 
the name of the commodity from which such neutral spirits 
have been distilled, or in case of neutral spirits or of gin 
produced by a process of continuous distillation, the liame 
of the commodity from which distilled; (4) as will prohibit 
statements on the label that are disparaging of a competi¬ 
tor’s products or are false, misleading, obscene, or inde¬ 
cent; and (5) as will prevent deception of the consumer by 
use of a trade or brand name that is the name of any liv¬ 
ing individual of public prominence, or existing private or 
public organization, or is a name that is in simulation or 
is an abbreviation thereof, and as will prevent the u^e of 
a graphic, pictorial, or emblematic representation of any 
such individual or organization, if the use of such name or 
representation is likely falsely to lead the consumer tri be¬ 
lieve that the product has been indorsed, made, or used by, 
or produced for, or under the supervision of, or in accord¬ 
ance with the specifications of, such individual or organi¬ 
zation: Provided , That this clause shall not apply to the 
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use of the name of any person engaged in business as a 
distiller, brewer, rectifier, blender, or other producer, or 
as an importer, wholesaler, retailer, bottler, or warehouse¬ 
man, of distilled spirits, wine, or malt beverages, nor to 
the use by any person of a trade or brand name used by 
him or his predecessor in interest prior to the date of the 
enactment of this Act; including regulations requiring, at 
time of release from customs custody, certificates issued by 
foreign governments covering origin, age, and identity of 
imported products: Provided further, That nothing herein 
nor any decision, ruling, or regulation of any Department 
of the Government shall deny the right of any person to 
use any trade name or brand of foreign origin not pres¬ 
ently effectively registered in the United States Patent 
Office which has been used by such person or predecessors 
in the United States for a period of at least five years last 
past, if the use of such name or brand is qualified by the 
name of the locality in the United States in which the prod¬ 
uct is produced, and, in the case of the use of such name or 
brand on any label or in any advertisement, if such quali¬ 
fication is as conspicuous as such name or brand. 

It shall be unlawful for any person to alter, mutilate, 
destroy, obliterate, or remove any mark, brand, or label 
upon distilled spirits, wine, or malt beverages held for sale 
in interstate or foreign commerce or after shipment therein, 
except as authorized by Federal law or except pursuant to 
regulations of the Administrator authorizing relabeling for 
purposes of compliance with the requirements of this sub¬ 
section or of State law. 

In order to prevent the sale or shipment or other intro¬ 
duction of distilled spirits, wine, or malt beverages in in¬ 
terstate or foreign commerce, if bottled, packaged, or 
labeled in violation of the requirements of this subsection, 
(1) no bottler of distilled spirits, no producer, blender, or 
wholesaler of wine, or proprietor of a bonded wine store¬ 
room, and no brewer or wholesaler of malt beverages shall 
bottle, and (2) no person shall remove from customs cus- 
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tody, in bottles, for sale or any other commercial putfpose, 
distilled spirits, wine, or malt beverages, respectively, after 
such date as the Administrator fixes as the earliest prac¬ 
ticable date for the application of the provisions of this 
subsection to any class of such persons (but not later; than 
August 15,1936, in the case of distilled spirits, and Decem¬ 
ber 15, 1936, in the case of wine and malt beverages^ and 
only after thirty days’ public notice), unless, upon appli¬ 
cation to the Administrator, he has obtained and has in 
his possession a certificate of label approval covering the 
distilled spirits, wine, or malt beverages, issued by the Ad¬ 
ministrator in such manner and form as he shall by regula¬ 
tions prescribe: Provided, That any such bottler of dis¬ 
tilled spirits, or producer, blender, or wholesaler of wine, 
or proprietor of a bonded wine storeroom, or brewer or 
wholesaler of malt beverages shall be exempt from the re¬ 
quirements of this subsection if, upon application to the 
Administrator, he shows to the satisfaction of the Admin¬ 
istrator that the distilled spirits, wine, or malt beverages 
to be bottled by the applicant are not to be sold, or offered 
for sale, or shipped or delivered for shipment, or otheipwise 
introduced, in interstate or foreign commerce. Officers of 
internal revenue are authorized and directed to withhold 
the release of distilled spirits from the bottling plant un¬ 
less such certificates have been obtained, or unless the ap¬ 
plication of the bottler for exemption has been granted by 
the Administrator; and customs officers are authorized and 
directed to withhold the release from customs custody of 
distilled spirits, wine, and malt beverages, unless sucb cer¬ 
tificates have been obtained. The District Courts of the 
United States, the District Court of the United State$ for 
the District of Columbia, and the United States court for 
any. Territory shall have jurisdiction of suits to enjoin, 
annul, or suspend in whole or in part any final action by 
the Administrator upon any application under this sub¬ 
section; or 
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(f) Advertising.—To publish or disseminate or cause to 
be published or disseminated by radio broadcast, or in any 
newspaper, periodical or other publication or by any sign 
or outdoor advertisement or any other printed or graphic 
matter, any advertisement of distilled spirits, wine, or malt 
beverages, if such advertisement is in, or is calculated to 
induce sales in, interstate or foreign commerce, or is dis¬ 
seminated by mail, unless such advertisement is in con¬ 
formity with such regulations, to be prescribed by the Ad¬ 
ministrator (1) as will prevent deception of the consumer 
with respect to the products advertised and as will prohibit, 
irrespective of falsity, such statements relating to age, 
manufacturing processes, analyses, guaranties, and scien¬ 
tific or irrelevant matters as the Administrator finds to be 
likely to mislead the consumer; (2) as will provide the 
consumer with adequate information as to the identity and 
quality of the products advertised, the alcoholic content 
thereof (except that statements of, or statements likely to 
be considered as statements of, alcoholic content of malt 
beverages and wines are prohibited), and the person re¬ 
sponsible for the advertisement; (3) as will require an ac¬ 
curate statement, in the case of distilled spirits (other than 
cordials, liqueurs, and specialties) produced by blending or 
rectification, if neutral spirits have been used in the pro¬ 
duction thereof, informing the consumer of the percentage 
of neutral spirits so used and of the name of the commodity 
from which such neutral spirits have been distilled, or in 
case of neutral spirits or of gin produced by a process of 
continuous distillation, the name of the commodity from 
which distilled; (4) as will prohibit statements that are dis¬ 
paraging of a competitor’s products or are false, mislead¬ 
ing, obscene, or indecent; (5) as will prevent statements in¬ 
consistent with any statement on the labeling of the prod¬ 
ucts advertised. This subsection shall not apply to out¬ 
door advertising in place on June 18, 1935, but shall apply 
upon replacement, restoration, or renovation of any such 
advertising. The prohibitions of this subsection and reg- 


7 


ulations thereunder shall not apply to the publisher of! any 
newspaper, periodical, or other publication, or radio brpad- 
caster, unless such publisher or radio broadcaster i^ en¬ 
gaged in business as a distiller, brewer, rectifier, or other 
producer, or as an importer or wholesaler, of distilled 
spirits, wine, or malt beverages, or as a bottler, or ware¬ 
houseman and bottler, of distilled spirits, directly or indi¬ 
rectly or through an affiliate. 

i 

* * # * 

The Administrator shall give reasonable public notice, 
and afford to interested parties opportunity for hearing, 
prior to prescribing regulations to carry out the provisions 
of this section. 

* * # • 

i 

I 

PENALTIES 

Sec. 7. The District Courts of the United States, i the 
District Court of the United States for the District of Co¬ 
lumbia, and the United States court for any Territory, of 
the District where the offense is committed or threatened 
or of which the offender is an inhabitant or has his prin¬ 
cipal place of business, are hereby vested with jurisdiction 
of any suit brought by the Attorney General in the name 
of the United States, to prevent and restrain violations of 
any of the provisions of this Act. Any person violating 
any of the provisions of section 3 or 5 shall be guiltjf of 
a misdemeanor and upon conviction thereof be fined not 
more than $1,000 for each offense. 

i 

• • # • 

i 

MISCELLANEOUS 

i 

Sec. 17. (a) As used in this Act— 

(1) The term “Secretary” means the Secretary of the 
Treasury. 

(2) The term “United States” means the several States 
and Territories and the District of Columbia; the term 
“State” includes a Territory and the District of Columbia; 

i 

i 

i 

l 

i 

j 

j 
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and the term “Territory” means Alaska, Hawaii, and 
Puerto Rico. 

(3) The term “interstate or foreign commerce” means 
commerce between any State and any place outside thereof, 
or commerce within any Territory or the District of Co¬ 
lumbia, or between points within the same State but through 
any place outside thereof. 

(4) The term “person” means individual, partnership, 
joint stock company, business trust, association, corpora¬ 
tion, or other form of business enterprise, including a re¬ 
ceiver, trustee, or liquidating agent and including an officer 
or employee of any agency of a State or political subdivi¬ 
sion thereof; and the term “trade buyer” means any per¬ 
son who is a wholesaler or retailer. 

• * • • 

(7) The term “wine” means (1) wine as defined in sec¬ 
tion 610 and section 617 of the Revenue Act of 1918, 
(U. S’. C., title 26, secs. 441 and 444) as now in force or 
hereafter amended, and (2) other alcoholic beverages not 
so d.efined, but made in the manner of wine, including spar¬ 
kling and carbonated wine, wine made from condensed 
grape must, wine made from other agricultural products 
than the juice of sound, ripe grapes, imitation wine, com¬ 
pounds sold as wine, vermouth, cider, perry and sake; in 
each instance only if containing not less than 7 per centum 
and not more than 24 per centum of alcohol by volume, and 
if for non-industrial use. 

• • • • 

(9) The term “bottle” means any container, irrespective 
of the material from which made, for use for the sale of 
distilled spirits, wine, or malt beverages at retail. 

II. Excerpt From Reorganization Plan No. HI 

(54 Stat. 1232). 

Sec. 2. Federal Alcohol Administration . — The Federal 
Alcohol Administration, the offices of the members thereof, 
and the office of the Administrator are abolished, and their 
functions shall be administered under the direction and su- 
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pervision of the Secretary of the Treasury through the 
Bureau of Internal Revenue in the Department Of the 
Treasury. 

III. Excerpt From Treasury Department Order No. 30 
(5 F. R. 2212, Treasury Decision 4974). | 

Section 1. By virtue of and pursuant to the authority 
conferred upon me by sections 2 and 8 of Reorganisation 
Plan No. Ill (House Document No. 681, Seventy-sixth Con¬ 
gress) prepared in accordance with the provisions of the 
Reorganization Act of 1939, and transmitted to the Con¬ 
gress by the President on April 2, 1940, by the Joint Reso¬ 
lution of June 4, 1940 (Public Resolution No. 75, Seyenty- 
sixth Congress), by section 3170 of the Internal Revenue 
Code, and by section 161 of the Revised Statutes (U.;S. C., 
Title 5, section 22), Subpart A of Part 171 (Miscellaneous 
Regulations Related to Liquor) of Title 26 of the Code of 
Federal Regulations is hereby amended by adding the fol¬ 
lowing new sections at the end thereof to read as follows: 

i 

“§ 171.1a. Basic Permit and Trade Practice Division 
Created .—There is hereby established in the Alcohol Tax 
Unit in the Bureau of Internal Revenue a divisions to be 
known as the Basic Permit and Trade Practice Division, 
at the head of which shall be an Assistant Deputy Commis¬ 
sioner who shall be appointed by the Secretary of the 
Treasury under the provisions of section 2(c) of thd Fed¬ 
eral Alcohol Administration Act (49 Stat., 977), and! shall 
perform his duties under the immediate direction arid su¬ 
pervision of the Deputy Commissioner of Internal Reve¬ 
nue in charge of the Alcohol Tax Unit, and under thd gen¬ 
eral direction and supervision of the Commissioner of In¬ 
ternal Revenue and the Secretary of the Treasury.”! 

* • * * 

I 

Sec. 2. By virtue of and pursuant to the authority set 
out in section 1 of this order, Part 171 of Title 26 of the 
Code of Federal Regulations is hereby further amended by 
inserting between Subpart B and Subpart C thereof a new 
Subpart B(A) to read as follows: 

i 

i 
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“Subpart B(A)— Additional Duties of Alcohol Tax Unit. 

“ § 171.4a. Delegation of Federal Alcohol Administration 
functions .—Except as provided in paragraph 171.1a, relat¬ 
ing to the appointment of an Assistant Deputy Commis¬ 
sioner, and except as provided in Treasury Department Or¬ 
der No. 31 of June 12, 1940 (uncodified), relating to cer¬ 
tain legal and personnel functions, all functions of the Fed¬ 
eral Alcohol Administration, and the office of the Admin¬ 
istrator and the offices of the members thereof, are hereby 
delegated to the Deputy Commissioner of the Bureau of 
Internal Revenue in charge of the Alcohol Tax Unit, to be 
exercised by him under the direction and supervision of the 
Commissioner of Internal Revenue and the Secretary of 
the Treasury through the Basic Permit and Trade Prac¬ 
tice Division, and the officers and employees thereof: Pro¬ 
vided, however, That with the approval of the Commis¬ 
sioner of Internal Revenue and the Secretary of the Treas¬ 
ury, said Deputy Commissioner may exercise any of such 
functions through any other division of the Alcohol Tax 
Unit, and the officers and employees thereof. 

“ § 171.4b. Prior regulations adopted .—Except as herein, 
or as may be hereafter, otherwise provided, all regulations 
prescribed, all orders and instructions issued, and all forms 
adopted for the enforcement of the laws heretofore admin¬ 
istered by the Administrator of the Federal Alcohol Ad¬ 
ministration, the Federal Alcohol Administration, and the 
officers and employees thereof, will continue in effect as 
regulations, orders, instructions, and forms of the Alcohol 
Tax Unit of the Bureau of Internal Revenue. The term 
1 Administrator’ wherever used in such regulations, orders, 
instructions, and forms, shall be held to mean 1 Deputy 
Commissioner of Internal Revenue 

Sec. 3. This order shall take effect on the date that sec¬ 
tion 2 of Reorganization Plan No. Ill becomes effective. 

IV. Excerpts From Regulations No. 4 Relating to the 
Labeling and Advertising of Wine (27 C. F. R. (1949 
ed.) § 4.21(e)). 

Class 5. Fruit wine .— (a) “Fruit wine” is wine (other 
than grape wine or citrus wine) produced by the normal 
alcoholic fermentation of the juice of sound, ripe fruit (in- 
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eluding restored or unrestored pure condensed fruit miist), 
with or without the addition, after fermentation, of pure 
condensed fruit must, and with or without added fruit 
brandy or alcohol, but without other addition or abstrac¬ 
tion except as may occur in cellar treatment: Provided, 
That the product may be ameliorated before, during, or 
after fermentation by adding, separately or in combination, 
dry sugar, or such an amount of sugar and water solution 
as will increase the volume of the resulting product, iii the 
case of wines produced from loganberries, currants, or 
gooseberries, having a normal acidity of 20 parts or more 
per thousand, not more than 60 percent, and in the case of 
other fruit wines, not more than 35 percent, but in no eyent 
shall any product so ameliorated have an alcoholic content, 
derived by fermentation, of more than 13 percent by vol¬ 
ume, or a natural acid content, if water has been added, of 
less than 5 parts per thousand, or an unfermented residual 

sugar content, derived from added sugar, of more than 15 

4=7 m 
percent by weight. 

The maximum volatile acidity, calculated as acetic acid 
and exclusive of sulphur dioxide, shall not be, for natural 
fruit wine, more than 0.14 gram, and for other fruit wine, 
more than 0.12 gram, per 100 cubic centimeters (20° iC.). 

Any fruit wine containing no added brandy or alcohol 
may be further designated as “natural.” 

(b) “Berry wine” is fruit wine produced from berties. 

( c ) “Fruit table wine” or “berry table wine” is f^uit 
or berry wine having an alcoholic content not in excess of 
14 percent by volume. Such wine may also be designated 
“light fruit wine” or “light berry wine.” 

( d ) “Fruit dessert wine” or “berry dessert wine’!’ is 
fruit or berry wine having an alcoholic content in excess of 
14 percent but not in excess of 24 percent by volume, j 

(e) Fruit wine derived wholly (except for sugar, water, 
or added alcohol) from one kind of fruit shall be desig¬ 
nated by the word “wine” qualified by the name of such 


i 

I 

j 
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fruit, e. g., ‘‘peach wine,” “blackberry wine.” Fruit wine 
not derived wholly from one kind of fruit shall be desig¬ 
nated as “fruit wine” or “berry wine,” as the case may 
be, qualified by a truthful and adequate statement of com¬ 
position appearing in direct conjunction therewith. Fruit 
wines which are derived wholly (except for sugar, water, 
or added alcohol) from apples or pears may be designated 
“cider” and “perry,” respectively, and shall be so desig¬ 
nated if lacking in vinous taste, aroma, and characteristics. 
Fruit wine rendered effervescent by carbon dioxide result¬ 
ing solely from the secondary fermentation of the wine 
within a closed container, tank, or bottle shall be further 
designated as “sparkling”; and fruit wine rendered effer¬ 
vescent by carbon dioxide otherwise derived shall be fur¬ 
ther designated as “carbonated.” 

V. Letter From District Supervisor to Appellant, 

January 17, 1951. 

TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
ALCOHOL TAX UNIT 
CUSTOM HOUSE 

San Francisco 11, Calif. 

Office of District Supervisor 
District No. 14. 

States of California, Nevada 
Arizona, and Hawaii 

In replying refer to 
P :BA :IB 
BW-3864 

Jan. 17, 1951 

Gibson Wine Company 
Elk Grove, California 

Gentlemen: 

Beference is made to earlier correspondence in regard 
to labeling of wine made from boysenberries. This office 
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has been advised that your suit against the Secretary of 
the Treasury, the Commissioner, and Deputy Commis¬ 
sioner of Internal Revenue has resulted in a finding in 
favor of the Government and that the preliminary injunc¬ 
tion has been dissolved. Therefore, except for wine pro¬ 
duced from boysenberry before November 30, 1949, or 
from boysenberries acquired by you prior to that datej no 
wine produced from boysenberries may be labeled or 
shipped as “Blackberry Wine”. 

A recent inventory taken of the wine on your bonded 
premises, produced from boysenberries, shows that the fol¬ 
lowing may not be sold or shipped as blackberry wine i 


Storage Tank 44—41,821 gallons 

Gibson’s Old Briar Blackberry Wine—14 cases— 
4/5 pints 

Gibson’s Old Briar Blackberry Wine—10 casejs— 
.pints 

Gibson’s Old Briar Blackberry Wine—572 cases— 
4/5 quarts | 

Gibson’s Old Briar Blackberry Wine—1 case—1/2 
gallons 

Petri Blackberry Wine—8 cases—4/5 quarts 


Your records also showed that on December 28, 1950, you 
shipped to Gibson Wine Company, Covington, Kentucky, 
1,100 cases of 4/5 quarts and 300 cases of pints of wine 
made from Boysenberry, labeled “Old Briar Blackberry 
Wine”. Although it is recognized that Gibson Wine Com¬ 
pany of Covington Kentucky, is a separate corporate entity, 
it is the understanding of this office it is under the sapie 
control as the corporation which operates Bonded Winery 
No. 3864, and, therefore, introduction of this wine into the 
trade under the designation “Blackberry Wine” would be 
considered a violation of the court decision and regulations. 

You are also again reminded that berry wines contain¬ 
ing tartrates may not be labeled as standard berry wines. 

In the same connection and in reference to a recent tele¬ 
phone call from Mr. Mills of your plant, you are advised 
that analyses of additional samples of lees from boysen- 


l 

| 

i 
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berry wine in your plant, now stored in Storage Tank 5 
and in Sumps Nos. 1 and 2, have shown that the lees in the 
two sumps contained tartrates and, therefore, may not be 
used in the production of boysenberry brandy. 

Very truly yours, 

/s/ J. H. Maloney 
J. H. Maloney 

msg District Supervisor 

VT. Excerpt From Proceedings on Motions Before Judge 
James R. Kirkland, July 31, 1950: 

“The Court: ... I made inquiry in the country, so 
to speak. The country merchants know it only through 
the requirements of the Department of Agriculture, 
and not the product. In Anne Arundel County they en¬ 
deavored to grow boysenberries, and were not success¬ 
ful. In talking with a number of farmers, they never 
heard of it. I talked with some dozen housewives, and 
they never heard of it. It seems to be that the West 
Coast boysenberries are well known; on the East Coast 
they are apparently still unknown.” 

VII. Excerpts From Commercial Bushberry Growing in 
California, Circular 169, March 1951, California 
Agricultural Extension Service, The College of 
Agriculture, University of California. 

The above entitled pamphlet by Richard E. Baker, As¬ 
sistant Professor of Pomology and Associate Pomologist, 
and H. M. Butterfield, Agriculturist, University of Califor¬ 
nia, published in March 1951 subsequent to the trial of this 
case is according to the College of Agriculture of the Uni¬ 
versity, a new edition of prior publication Bushberry Cul¬ 
ture in California by H. M. Butterfield, Circular 980, which 
was appellant’s Exhibit 1 and appellees’ Exhibit 3 in the 
Court below and portions of which constitute the printed 
record in this case: 
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Trailing Blackberries (The Most Important Group)— 

Varieties 


! 

This is the most important group of bush berries in Cali- 
fomia because it represents the greatest acreage and in¬ 
cludes the varieties from which the heaviest yields have 
been recorded. The varieties in this group are listed, to¬ 
gether with some brief facts about them, in the order of 
their commercial importance in the state. 

Boysen. The Boysen is grown generally throughout the 
state because of its unusually high yield. In the Central 
Valley, under intensive methods of culture, 4 to 5 ton$ per 
acre are considered poor yields; 7 to 8 tons are not uncom¬ 
mon and 10 tons are attained by some growers. In thej cen¬ 
tral coast area the average yield is 5 tons per acre. In the 
Sebastopol and southern California areas, 3 tons per ; acre 
is average. 

The Boysen variety is high in quality and is in great de¬ 
mand as both fresh and frozen fruit. The berries are red¬ 
dish in color and most are about l 1 ^ inches long and l inch 
in diameter. The taste is sweet and the aroma abundant. 

The plant is moderately vigorous, with thorns that are 
larger than those of the Logan, but smaller than those of 
the Himalaya. The foliage is dark green. 

The picking season in southern California runs from 
about May 20 to June 25; in the San Joaquin Valley, from 
about May 25 to June 25; in Sebastopol from June |2 to 
July 10; in the central coastal area, from June 20 to;Au¬ 
gust 1. 

i 

The Nectar variety differs from the Boysen in that the 
fruit of the Nectar is less acid, and slightly sweeter, and 
the individual drupelets are usually greater in diamqter. 

The plants can not be distinguished from those of! the 
Boysen. The production areas and characteristics of| the 
two varieties are similar or identical. 


The Young variety is grown generally throughout; the 
state because it ripens as much as 10 days earlier than the 
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Boysen, and thus spreads the picking season of mixed 
plantings. It is being supplanted in popularity, however, 
because it will only produce from 50 to 70 per cent as much 
fruit in the same locality as Boysen and the fruit is not of 
as high quality. 

The plants of the Young variety are less vigorous, and 
the leaves are lighter green. The berries have no distinct 
aroma and are shiny, in contrast to the dusty bloom that 
covers the Boysen. 

Thornless Logan. This berry is most popular as a proc¬ 
essing fruit because of its sour taste. It is best adapted 
to the central coast area of California, the only place in 
the state where it is important commercially. 

Under dry-farming conditions, the Thornless Logan will 
produce from 1 to 3 tons per acre. Irrigation will raise 
this yield to as much as 6 tons. 

Given the proper cultural conditions, the Thornless 
Logan plant is vigorous. The fruit is about the same 
length as that of the Boysen, but smaller in diameter. The 
color of the fruit is light reddish and does not darken like 
that of the Boysen. The berries are covered with numer¬ 
ous fine hairs, giving them a dull, rather than shiny look. 
Thorns, when present at all, are very small. 

Both the Thornless Logan and the Logan (see below) are 
susceptible to virus diseases which tend to shorten the life 
of productive plantings. 

Logan. There is very little difference between the Logan 
and the Thornless Logan, except as suggested by the name. 
The former bears numerous fine thorns on the canes. The 
thorny Logan is also considered, by many growers, to be 
more susceptible to the dwarf disease. 

For this reason, the Logan has become less popular 
among growers than the thornless variety. 

Thornless Boysen. The Thornless Boysen has been 
planted generally throughout the state, but has not re¬ 
ceived much popularity because it is less vigorous and pro- 


i 

duces much lower yields than the thorny Boysen variety. 
The bushes are short-lived—usually about 2 or 3 years. 

The fruit is medium in size, reddish black in color, and 
has about the same uses as that of the Boysen, but the 
quality of fresh fruit is not as high. The picking season 
is about the same as that of the Young variety. 

Himalaya. The Himalaya variety is not too popular 
with many growers because of its vigorous canes covered 
with long, hooked thorns which make pruning and picking 
operations extremely difficult. 

This variety has, however, many good qualities to rec¬ 
ommend it as a commercial crop in the central and Uorth 
coast regions of the state. The quality of the fruit is good 
to excellent and can be sold fresh, for canning, or for freez¬ 
ing. The picking season begins late (about the first week 
in July) and extends through the middle of September. 

Himalaya plants are extremely vigorous and long-lived. 
One planting in Santa Cruz County is known to be over 30 
years old and is still productive. Canes on the Himalaya 
plants sometimes attain a diameter of V/z inches. Their 
maximum yield is 10 tons per acre. 

The color of the ripe berries is jet black and shiny. They 
are small to medium in size and nearly round in shap^. 

Himalayas produce as heavily as Boysen in the central 
and north coastal regions, but their production possibili¬ 
ties in the central valley are not yet known. j 


Cory Thornless. The Cory Thornless (Thornless Mam¬ 
moth) is a thornless mutation from the Mammoth black¬ 
berry that can be grown anywhere that the Young variety 
is adapted. The yield is about the same as that for I the 
Young variety. 

The fruit is smaller in diameter than the Boysen, bul; of¬ 
ten 2 inches long. When mature, the fruit is black and 


shiny. 


The picking season begins 3 or 4 days earlier than that 
of the Boysen and continues over approximately the same 
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period. The quality is good and the fruit may be sold 
fresh, or for canning or freezing, but because of the small 
acreage planted in the state, the entire crop is currently 
being sold on the fresh market. 

The plants are vigorous and nearly thornless, but this 
variety is susceptible to attack by the berry mite. 

Thornless Oregon Evergreen. This variety is still ex¬ 
perimental in California, and its adaptation to conditions 
in the state is not known. Indications are that it will pro¬ 
duce fair yields in localities where the winters are unusu¬ 
ally cold, but does not do as well after mild winters. 

Present experimental plantings indicate that it would 
yield somewhat less than the Himalaya and considerably 
less than the Boysen. The picking season begins during 
the latter part of July and continues through August. 

The fruit is small to medium in size, roundish in shape 
and black in color. It is suitable for canning and for ship¬ 
ment to distant fresh markets. 

The plant is moderately vigorous and thornless. The 
leaves are deeply serrated, giving rise to the variety’s 
other name—Cut-Leaf blackberry. 

Phenomenal. Because this variety is unimportant com¬ 
mercially and extremely variable in type, it is mentioned 
here simply to indicate the true nature of the Phenomenal 
variety. Several different types of trailing blackberry 
have been sold under this name. 

The true Phenomenal variety was introduced by Luther 
Burbank in 1897. The fruit is quite similar to that of the 
Logan, but the berries are slightly larger and softer in tex¬ 
ture than the Logan. The drupelets are larger and more 
irregular and the fruit is less acid than the Logan. 

Erect Blackberries—Just Two Varieties Are Grown 

Commercially 

Erect blackberries have never become very popular com¬ 
mercially because their yields are less than those of Boysen 
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and Nectar. They are, however, desired by processors. 
The only varieties grown at all commercially in California 
are: 

Lawton. The Lawton plant is vigorous and the canes 
are covered with long thorns, similar to those on the Hima¬ 
laya variety. The fruit is medium in size, black, sweet, 
and of excellent quality. Good yield is 5 tons per aci^e. 

The picking season (near Sebastopol—the only coipmer- 
cial planting in the state) begins about July 5 and contin¬ 
ues through to September 5. This usually conflicts with 
other harvesting seasons when pickers can make ijnore 
money working on other crops. 

Mountain Blackberry. There are a few commercial 
plantings of this variety in San Diego County where the 
picking season is the latter part of March or early Ajfril, 
and continues for 3 to 4 weeks. 

The quality of the fruit is only fair and yields are only 
1 to 3 tons per acre, but the extreme earliness of the pick¬ 
ing season makes them commercially practical in that area. 
The entire crop is sold on the fresh market. j 

i 

Raspberries—Most Varieties Don’t Do Well in 

California 

i 

None of the present known varieties of raspberries does 
well in California. * * * 

• • • • • • • # # * 


i 

i 


i 


i 


i 

i 

i 

i 
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TABLE 8 

Acreage of Bush Berries in Leading California Counties, 1948* 


Alameda 18.0_ 2.0_100.0_ 120.0 

Butte 220.0 

Fresno 675.0 _85.0_ 82.2 842.2 

Kern 25.0 

Kings 30.0 

Los Angeles 425.0 —— 85.0 _50.0_ 40.0 600.0 

Madera 90.0 

Marin 1.75 _ 3.0_ 4.75 

Merced 113.0 

Monterey 321.0_ 36.0 357.0 

Orange 162.0 61.0 _ 3.5_ 33.5 260.0 

Riverside 100.0 

Sacramento _ 100.0 

San Benito _ 75.0 

San Bernardino_ 421.0 

San Diego _ 16.0 

San Joaquin _ 25.0 

San Mateo _ 9.0 

Santa Clara _____85.0-- 54.0 139.0 

Santa Cruz 674.05 682.0 40.75 28.25 17.25_1,442.30 

Sonoma 431.6 12.6 127.9 3.5 41.0 10.2 6.3 _ 86.9 720.0 

Stanislaus 186.0 4.0 10.0 - 200.0 

Tulare 499.0 

Ventura 8.0 


* Acreage by varieties sot available for some counties, but total berry acreage is listed 
in last column. 

Source of data: Figures based on direct reports from County Agricultural Commis¬ 
sioners and tbe California Crop and Livestock Reporting Service. 
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Varielal Chart—Blackberries 




Variety 

Major planting 

Fruit 

Plant 

characteristics 

Harvest period 

Yield 

Remarks 


area 

Characteristics 

Use 

So. Cal. 

Coast 

Cent, valleyl 



Boysen 

General through¬ 
out state 

> 

Large—high quality 
—reddish, sweet, 
aromatic 

Fresh Moderately vigor- 

Canning ous—medium 

Freezing largo thorns 

May 20 to 
Juno 25 

May 25 to 
Juno 25 

Juno 2 to 
July 10 

Very good 

Best yield when grown in 
Central Valley under in¬ 
tensive cultivation. 

Nectar 

General through¬ 
out state 

Similar to Boysen 
but less acid 

Fresh 

Canning 

Freezing 

Cannot be distin¬ 
guished from 

Boysen 

Same bb for Boysen 

Very good 

Same as Boysen 

Young 

General through¬ 
out state 

Lower quality than 
Boysen—more shiny 

Fresh 

Canning 

Freezing 

Less vigorous 
than Boysen 

May 15 to 
June 5 

May 15 to 
June 5 

May 22 to 
July 1 

25 to 50% 
less than 
Boysen 

Used in mixed plantings 
with Boysen to prolong 
the picking season 

Thornless 

Logan 

Coastal area 

Sour—similar to 
Logan in size— 
light red color 

Canning 

Freezing 

Juice 

Baking 

Vigorous when 
given good culture 
—few if any 
thorns 


June 10 to 
Aug. 1 

• ■ 

Good when 
irrigated in 
central 
coast 

Susceptibie to virus diseases 
which shorten average 
life of plant 

Logan 

Coastal area 

Sour—similar to 
Thornless Logan 
in size—light red 

Canning 

Freezing 

Juice 

Baking 

Many fine thorns 
on canes 


June 15 to 
Aug. 1 

• • 

Fair in cen¬ 
tral coast 
when 
irrigated 

Less popular than thornless, 
because susceptible to 
dwarf disease 

Thornless 

Boysen 

General through¬ 
out state 

Lower quality than 
Boysen 

Fresh 

Canning 

Freezing 

Less vigorous 
than Boysen 

Same as for Young 

Lower 
than for 
Boysen 

Short-lived—usually 2 to 3 
years 

Himalaya 

Coastal area 

Jet black and 
shiny—medium 
size—round 

Fresh 

Canning 

Freezing 

Large hooked thorns 
—canes as much as 

1V6 inches in diam¬ 
eter—long lived— 
vigorous 


July 5 to 
Sept. 15 

• • 

Good for 

coastal 

area 

Disliked because of thorns 
which make picking and 
pruning difficult 

Cory 

Thornless 

General through¬ 
out state 

Smaller in diameter 
than Boysen, but 
sometimes 2 inches 
lone—black—shiny 

Fresh 

Canning 

Freezing 

Vigorous—nearly 
thornless 

May 17 to 
June 25 

May 22 to May 30 to 
June 25 July 10 

Same as 
for Young 

Susceptible to berry mites 

Thornless 
Oregon Ever¬ 
green 

Experimental 
plantings only 

Small to medium 
—rou n d—black 

Canning or 
shipping to 
distant mar¬ 
kets-freezing 

Moderately 
vigorous— 
thornless 


July 25 to 
Sept. 1 

• • 

Fair where 
winters are 
cold 

A late variety—extends pick¬ 
ing season 


ERECT BLACKBERRIES 


Bawton 


SebastopoVarea 
only, to date 


-Medium-size- 

black, sweet— 
excellent quality 


^•'resh- 

Canning 

Freezing 


Vigorous—large 
thorns 


July 5 to 
Sept. 6 


Fair 

5 tons per 
acre 


Not grown commercially 
now but desired by can- 
ners and freezers 


Mountain 

Blackberry 


San Diego Co. 
only, to date 


Fair quality 


Fresh 


Numerous slender 
thorns 


Apr. 1 to 
Apr. 26 


Fair to poor Commercially practical only 
because of early picking 
season 
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VIII. Bxcekpt From “Manual op Cultivated Plants” by 
Professor Liberty Hyde Bailey and Staff of the 
Bailey Hortobium Cornell University (rev. ed. 1949), 
pp. 519-526. 

ROSACEAE 

33. Rubles, L. Brambles, including blackberries, dewber¬ 
ries, raspberries, and certain species grown for ornament 
and ground-cover.—Mostly shrubs, many of them more or 
less erect, some prostrate and rooting at tips, a few with 
herbaceous top and per. woody root but only rarely if at all 
in cult.; some species more or less scandent, most of them 
prickly on canes, petioles and pedicels and frequently glan¬ 
diferous ; root durable, but the superstructure in many spe¬ 
cies bien., the first-year growth or primocane commonly not 
bearing fls., in the second year floricane producing a differ¬ 
ent set of lvs. with fls. and frs., floricane often dying at end 
of season although in a few intro, big woody species remain¬ 
ing alive and productive for two or more years: lvs. usually 
ample, alternate, simple in a few semi-herbaceous species 
but prevailingly pedate or pinnate, sometimes palmate, 3-5 
lfts. being the rule except some of them sometimes simple 
and bract-like in the infl.; stipules narrow but commonly 
prominent and more or less joined to petiole: fls. herma¬ 
phrodite, solitary, cymose, racemose, paniculate, prevail¬ 
ingly white but sometimes rose or pink, usually not notice¬ 
ably fragrant, appearing in late spring and early summer; 
calyx 5-lobed or -parted, often subtended by an equal num¬ 
ber of bracts; petals 5, separate, hypogynous, wide-spread¬ 
ing at maturity; stamens many and free; pistils few to 
many, simple, aggregated in center on an elongated recep¬ 
tacle or cone, each pistil becoming a sarcose drupelet and 
cohesively forming an edible “berry,” a blackberry or dew¬ 
berry when the core removes with the adhering drupelets, a 
hollow cone or raspberry when the core remains on the 
plant, style slender and nearly terminal, persistent, stigma 
not expanded. (Ru-bus: the classical name, associated with 
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ruber, red.)—Very large and variable genns around the 
world, particularly abundant in the northern hemisphere; 
more than 400 species are known in N. Amer. The kinds 
have been much confused because of insufficient and inade¬ 
quate herbarium specimens, whereby the species cannot be 
determined; as a result, the taxonomic custom has devel¬ 
oped of calling the strange forms hybrids, yet hybridity can 
be nothing more than a blind guess until the species 6f the 
parents are known. It is only recently that the species in 
N. Amer. have begun to be understood. Both primbcane 
and floricane material must always be present in botanical 
specimens for identification. 

Many of the pomological varieties of blackberries and 
raspberries mentioned herein may not now be in cult, under 
those names, but the listing of them suggests the native spe¬ 
cies most likely to yield domestic forms and races, although 
varieties of other species may come into plantations ai any 
time. In the N., at least, blackberry culture has nolt ex¬ 
panded in recent time. In some parts of the country great 
quantities of wild blackberries are picked and marketed, 
even though the species of them may not yet have been iinade 
out. 

# * • • • • • • # ! # 

I 

1. R. hispidus, L. Groundberry. Low flat-trailing glpssy- 
lvd. evergreen trailer, primocanes at first somewhat ascend¬ 
ing to 1 ft. or so but soon long-running; canes slender,j his¬ 
pid and often glanduler: lvs. 3-5-foliolate, glabrous;; Ifts. 
broadly obovate, obtuse or nearly so, crenate-serrate, $ in. 
or less long: fls. white, few, on upright shoots: fr. redj be¬ 
coming black, small, globular. E. Canada and U. S. to mts. 
of Tenn. west to Wis.—Grown as ground-cover in rock- 
gardens and on banks. 

| 

2. R . odoratus, L. Flowering Raspberry. Thimbleberry. 
Vigorous unarmed very leafy bush 3-6 ft. high: lvs. broadly 
ovate, cordate, 4-10 in. across, with 3 or 5 acuminate lojbes, 
soft-pubescent underneath: fls. in loose clusters, rose-purple 
(sometimes nearly white), about l 1 /* in. across: fr. ted, 


i 
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small, crumbly. Woods and openings, N.S. to Ga.—Some¬ 
times planted as an ornamental shrub. 

3. R. Palmatus, Thumb. Erect diffuse branching plant 
4-7 ft. high, with few straight prickles on main canes: lvs. 
palmately 3-5-lobed, the middle longest, all acuminate and 
sharp-dentate, pubescent underneath: fls. white, single in 
the axils, 1 in. or less across: fr. yellow, drooping, ripening 
very early. China, Japan.—Ornamental shrub; once intro, 
by Luther Burbank for fr., as Mayberry. 

4. R. Deliciosus, Torr. Depressed or semi-scandent, 
glandless unless sometimes on calyx, unarmed, canes 3 ft. 
and more long: lvs. simple, broadly cordate-ovate, about 2 
in. broad, serrate: fls. solitary on short leafy branchlets, 
about 2 in. across, white, petals rounded, like single roses: 
fr. dark purple, usually hardly edible. Colo., Wyo.—Long 
planted as an ornamental. 

5. R. ellipticus, Smith. Stout, canes ascending or clam¬ 
bering, 5-15 ft. long, covered with long stiff reddish hairs 
and a few prickles: lvs. 3-foliolate, thick, more or less per¬ 
sistent, gray-tomentose underneath, becoming glabrous 
above; lfts. elliptic, 2-5 in. long, nearly or quite obtuse: fls. 
white, small, in terminal panicles: fr. yellow, raspberry-like. 
Hills and mts., India; nat. in American tropics.—Intro, as 
an ornamental. 

6. R. spectabilis, Pursh. Salmonberry. Glandless 
branching bush with long erect or lopping canes that may 
be several ft. long and becoming glabrous or nearly so and 
unarmed, sometimes persisting more than two years: lvs. 
3-5 folioate, thin, nearly glabrous; lfts. ovate-pointed and 
often cordate, 4-5 in. long: fls. reddish-purple, about 1 in. 
across, 1-4 of them on long pedicels among the lvs.: fr. 
large, red to yellow, edible. Ida. to Calif, and Alaska.— 
Planted for ornament. 

7. R. coronarius, Sweet. Brier-Rose. Salem-Rose. Erect, 
3-4 ft., very leafy, with prickly canes, petioles and pedicels, 
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glabrous, glandless: lvs. long-pinnate with 6-8 long yarrow 
opposite Ifts. and a terminal 1ft. of similar shape, serrate: 
fls. white, full double like a small rose, singly terminating 
short leafy branchlets, sterile. Probably Asian.—Grown 
for ornament; root-hardy in N. Y. 

8. R. rosaefolius, Smith. Spreading or loppingl much- 
branched bush 3 ft. or more tall, glandless, prickles very 
few and weak: lvs. long-pinnate, puberulent; lfts. opposite, 
4-6 and an odd terminal one, narrow-acuminate, serrate: fls. 
white, simple (not double), few, on short leafy branchlets: 
fr. a many-seeded scarlet raspberry of indifferent quality, 
India to Java.—Planted far S. for ornament, widely inat. in 
tropics. 


9. R. vitifolius, Cham. & Schlecht. Green-lvd. mounding 
and trailing tip-rooting glandless plant or partial low 
climber to 5 or 6 ft., primocane axis soon glabrous, prickly: 
lvs. of primocanes 3-foliolate or sometimes trilobate, lightly 
pubescent to glabrous and not gray-tomentose (unless per¬ 
haps on tips); lfts. ovate, sometimes 4-6 in. long, acuihinate, 
often subcordate, serrate: fls. few on prickly pedicels, white, 
mostly less than 1 in. across, not much if at all exceeding the 
foliage: fr. oblong, black. Cent. W. Calif. Var. tetanus, 
Bailey (R. titanus, Bailey), Mammoth Blackberry, Cory, 
strong runner, to 30 or 40 ft., large lvs., and cylindric frs. to 
2 in. long; grown on wires and trellises; a form of it;is the 
Mammoth Thornless blackberry, supposed to be of hybrid 
origin. 

| 

10. R. ursirms, Cham. & Schlecht. Gray-green-lvd. 
mounding and trailing usually glandless plant, primqcanes 
pruinose, with weak prickles, often many ft. long: lvs. 3-5- 
foliolate, tomentose on both surfaces or becoming Nearly 
glabrous underneath; lfts. not long-acuminate and often al¬ 
most obtuse: fls. few on prickly pedicels about equalling 
foliage, white, usually small: fr. black varying to white and 
red. Lower Calif, to Ore. Var. loganobaccus, Bailey (R. 
logcmobaccus, Bailey), Loganberry, very strong grower and 
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prickly, lfts. gray-felted underneath and very large, fr. 1 in. 
or more long and dark red; Boysenberry belongs with var. 
loganobaccus .—Youngberry is probably a derivative of 
R. ursinus, perhaps of hybrid origin. 

11. R. macropetalus, Dougl. Long and vigorous runner 
and tip-rooter, canes to 12 or 20 ft. in length and prickly, 
pedicels and calyx glandular: lvs. of primocanes 3-5-folio- 
late, petioles prickly; lfts. narrowly ovate to lanceolate, 
acuminate, 4-5 in. long, more or less hairy-pubescent on 
both surfaces but not gray-tomentose (unless sometimes on 
tips): fls. few on ascending prickly glandular pedicels and 
about equalling the foliage, corolla sometimes 1 in. across 
fr. ovoid to long-oblong, to 1 in. long. N. Calif, to B. C.- 
Source of such vars. as Skagit Chief, Zelinski, Washington 
Climbing. 

12. R. trivialis, Michx. Southern Dewberry. Flat 
trailer, sometimes a mounder, with more or less persistent 
and essentially glabrous and often bronzy foliage; primo¬ 
canes very slender, 3 ft. and more long, rooting, prickly and 
glandular-hairy: lvs. 3-5-foliolate, with prickly and glandu¬ 
lar petioles; lfts. narrow to very narrow, 1-3 in. long, 
notched: fls. solitary or 2-3 on ascending prickly sometimes 
glandular pedicels: fr. oblong, mostly small, black (some¬ 
times white), sweet at maturity. Va. south to Fla. and Tex. 
—Source of cult, dewberries, as Gregg, Houston, Manatee. 

13. R. mirus, Bailey. Marvel Dewberry. Prostrate and 
mounding glandless large-fld. strong dewberry, several ft. 
long, rooting at tips; primocanes stoutly prickly, without 
hairs: lvs. of primocanes mostly 5-foliolate, glabrous and 
shining above, more or less evergreen, lightly pubescent 
underneath; lfts. elliptic to nearly ovate, to 2 in. long, 
abruptly pointed, serrate: fls. on long prickly pedicels, more 
than 1 in. across, sometimes larger and polypetalous from 
double-blossom disease: fr. oblong, 1 in. long and nearly as 
thick, black, of high quality. Cult, in Fla., nativity not 
known. 
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14. R. flagelaris, Willd. ( R . procumbens, Auth.). Strong 
glandless prickly nearly or quite glabrous dewberry, sev¬ 
eral ft. long and usually covering large area, rooting $t tips, 
sometimes making low mounds: lvs. 3-5-foliolate, sometimes 
thinly pubescent on lower surface, sharply serrate-dentate; 
lfts. elliptic to ovate, abruptly pointed as if shouldered, 2 
in. or more long: fls. 1-6 on long ascending sometimes 
prickly pedicels, corolla about 1 in. across: fr. prominent, 
about y* in. long and thick, of good quality. N.B. to jMinn., 
Tenn., Okla.—A few cult, dewberries appear to belong to 
this eastern species. 

15. R. roribaccus, Rydb. Very vigorous glandless frailer 
many ft. long, with large primocane lvs. soft-pubescept un¬ 
derneath; primocanes bearing scattered prickles, glabrous 
unless at the tips: lvs. of primocanes 3-5-foliolate a lfts. 
large, often 4 in. long, ovate and taper-pointed and;often 
subcordate: fls. 2-5 to a lateral branchlet, on long separate 
aculeate pubescent pedicels, corolla perhaps l 1 /* in. across, 
calyx-lobes sometimes foliaceous: fr. large, broad afnd of 
good quality. W. Va., Ky.—Lucretia, Baker, and other 
dewberries are of this species. 

i 

16. R. velox, Bailey. Strong glandless trailer not freely 
rooting at tips, making mounds, canes and petioles prickly: 
lvs. large, 3-5-foliolate, glabrous above and pubescent un¬ 
derneath ; lfts. oblong or elliptic, acuminate, 3-4 in. long, 
1 y>-2 in. broad, closely sharply serrate: fls. about 3*5, on 
long ascending pedicels about equalling foliage, corolla 
about 1 in. across: fr. large, about 1 in. or more loijig, of 
good quality. Tex.—Pomological vars. McDonald, Haupt 
and others are referable here. 

17. R. geophilus, Blanch. Glandless tip-rooting rdnner, 
8-12 ft. long at full growth, with few scattered weak 
prickles: primocane lvs. 5-foliolate, nearly or quite glabrous 
on both surfaces, margins sharply doubly serrate-deijtate: 
lfts. 3-4 in. long, ovate, rather abruptly short-acuminate, 
terminal 1ft. sometimes subcordate: fls. 1-5 on ascending 
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usually mildly armed pedicels ascending to top of foliage, 
corolla about 1 in. across: fr. short-oblong or nearly globu¬ 
lar, perhaps 1 in. long, of good quality. Me., Mass., N. J., 
N. Y., Mich.—Once, and perhaps now, represented in garden 
dewberries. 

18. R. almus, Bailey. Very vigorous glandless plant 
prostrate to 6-8 ft., prickles many but not stout or hooked, 
making dense low mounds and tip-rooting: lvs. 5-7-folio- 
late, soft-pubescent underneath, petioles prickly; lfts. 2-3 
in. or more long, elliptic-ovate to broad-ovate, abruptly acu¬ 
minate, sometimes subcordate, margins deeply cut-toothed: 
fls. few to several on each floral shoot, on stout ascending 
prickly pedicels mostly exceeding foliage, corolla about 1 
in. or more across: fr. more than 1 in. long, firm, of good 
quality. N. E. Tex.—Mayes dewberry belongs here, often 
run wild. 

19. R. michiganensis, Bailey. Strong trailer and tip- 
rooter, glandless, sparsely and weakly prickly, canes 3-4 ft. 
long: lvs. 3-5-foliate, thinly pubescent on upper face, typi¬ 
cally soft-pubescent to finger on lower face, margins deeply 
sharply toothed or incised; lfts, ovate or elliptic, 3-4 in. 
long, sometimes subcordate, rather abruptly acuminate: 
fls. 4-12 on ascending often aciculate pedicels about as high 
as foliage: fr. oblong-globular, of good quality when well 
mature. Mich., Ind., Wis., Minn.—Pomological vars. ap¬ 
parently belong to this species. 

20. R. lacinatus, Willd. Cut-leaved Blackberry. Very 
stout much-branched cut-lvd. glandless shrub, erect or 
sprawling, the very prickly stiff angled canes 10-12 ft. long 
and usually more or less per.: lvs. of primocanes usually 
5-foliolate and some of the lfts. again divided, glabrous on 
upper face, more or less soft-pubescent on lower face; lfts. 
mostly ovate-acuminate and perhaps divided into narrower 
parts, deeply laciniate and cut-toothed, margins dentate: 
fls. many in a long terminal projecting panicle, corolla 
about 1 in. across, rose-color: fr. large and globular, edible. 
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Eu.; frequently escaped^—Grown for decoration and to 
cover rough spots; pomological vars. are Atlantic, Black 
Diamond, Pan American, Starr, Wonder. 

21. R. vlmifolius, Schott. Stout stiff glandless strongly 
prickly shrub to 5 or 6 ft. tall and strong horizontal 
branches that sometimes root at tip: lvs. 5-foliolat^, more 
or less persistent, gray-tomentose on lower face, nearly 
glabrous on upper face; lfts. 3-4 in. long, ovate to obscurely 
obovate, margins very finely serrate, petioles prickly: fls. 
many in long narrow terminal panicle, pink, corolU about 
1 in. across: fr. conic, of edible quality. Eu.; nat. ip some 
parts of the country.—Grown for fr., particularly thd thorn¬ 
less race, var. inermis, Focke, origin of Burbank and Santa 
Rosa blackberries. 


22. R. bifrons, Vest. Arching or low mounding strong 
glandless very prickly blackberry with nearly or quite ter¬ 
ete thinly hairy or pubescent primocanes to 5 ft. long that 
sometimes lie on the ground and tip-root: lvs. of iprimo- 
canes more or less persistent, 5-foliolate, glabrous above, 
canescent or tomentose underneath; lfts. oblong-elliptic to 
ovate-elliptic, 3-4 in. long, short-acuminate, usually not sub- 
cordate, margins finely and evenly serrate: fls. white or 
rose, in terminal more or less leafy panicles: fr. notj large, 
black. Eu.; more or less escaped from stock grown for 
ornament and cover. 

i 

23. R. procerus, P. J. Muell. Sprawling somewhat ever¬ 
green rough very prickly briar with angled canes to 10 ft. 
high or long and prostrate parts rooting at tip: lvs. of 
primocanes large, 5-foliolate, becoming glabrous on! upper 
face, canescent or tomentose on lower face; lfts. broad- 
ovate to nearly rounded, 4-5 in. long and often ne4rly as 
broad, often subcordate at base, very abruptly pointed, 
margins rather coarsely and unequally serrate-dentate: 
fls. in conspicuous projecting terminal panicles: fr.; black, 
thick, large and succulent. Eu.—Cult, as Himalaya-berry 
and also spontaneous. 
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24. R. cuneifolius, Pursh. Sand Blackberry. Stiff erect 
short-branched glandless prickly briar 1-3 ft. high, grow¬ 
ing more or less singly, with small stiff 3-foliolate lvs., hard 
and nearly glabrous on upper face, gray-tomentose on 
lower face; lfts. 1-2 in. long, cuneate or obovate, nearly or 
quite obtuse, petioles prickly: fls. 3-5 in little open clusters, 
white, often more than 1 in. across: fr. globular or short- 
oblong, about y 2 in. long. Dry hard lands, Conn, to S. C., 
in different natural vars.—Once intro, as a fr. plant. 

25. R. pascuus, Bailey. Erect and very stiff, 3-5 ft. tall, 
strongly prickly, canes prominently angled, glandless, 
growing in clumps: lvs. 3-foliolate, thick, dull green above, 
gray-tomentose underneath, petioles stoutly armed; lfts. 
2-3 in. long, ovate-oblong to nearly obovate, not cuneate, 
briefly pointed, margins double-serrate: fls. few terminat¬ 
ing leafy prickly shoots, about % in. across: fr. nearly 
globular, almost 1 in. thick. Md.—Known in cult, as Tree, 
Topsy, Nanticoke blackberries. 

26. R. serissimus, Bailey. Mounding and sprawling 
glandless very prickly blackberry with more or less lopping 
canes to 5 or 6 ft. long but not tip-rooting, very late-flower¬ 
ing: lvs. 3-foliolate, nearly or quite glabrous on upper face, 
tomentose underneath; lfts. about 2 in. long, elliptic to 
nearly orbicular, not cordate, apex obtuse or only very 
briefly pointed, margins closely serrate, petioles armed and 
hirsute: fls. few in close clusters terminal on the branches: 
fr. about 1 in, thick, of good quality. Everbearing black¬ 
berry cult, in Tex. and Okla.; native region unknown. 

27. R. acer, Bailey. Dull gray but not tomentose densely 
prickly glandless bush 3-4 ft. tall, much-branched: lvs. 3-5- 
foliolate, rather thin in texture; lfts. ovate to obovate, 2-3 
in. long, briefly pointed, sometimes subcordate at base, 
margins closely serrate: fls. 4-6 on short prickly pedicels 
at top of brancblets, often 1 in. across: fr. globose and 
seedy. N. Y. on Long Island. Var. subacer, Bailey, of 
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Staten Isl., N. Y. and N. J., is a taller freer grower arid less 
gray that has yielded the Robinson blackberry. 

28. R. allegheniensis, Porter. Free-growingpricklyishrub 
5-10 ft. tall, abundantly glandular on petioles and pedicels 
as well as soft-pubescent: lvs. 5-foliolate, large and soft 
with prickly petioles; lfts. oblong-acuminate to ovate-acu¬ 
minate, 3-5 in. long, sometimes subcordate, sharply and 
closely serrate: fls. many in racemiform clusters about 
equalling or exceeding the foliage and with continuing 
rachis: fr. distinctly oblong when well grown, 1 in. or j more 
long, aromatic. N. S. to Minn., N. C., Mo., in several yars., 
a common species.—Taylor, once a popular pomolpgical 
blackberry, is of this species. 

29. R. rosa, Bailey. Large erect leafy bush to 8 pr 10 
ft. high, strongly prickly on the angled canes that are some¬ 
times glandiferous as are the petioles and pedicels: lvs. 
soft and cloth-like, large, petioles prickly; primocane lvs. 
mostly 5-foliolate, very soft-pubescent underneath; j lfts. 
ovate to broad-ovate, 4-5 in. long, mostly cordate or! sub- 
cordate, short-acuminate, margins unequally finely serrate: 
fls. many in rather short racemiform clusters that usrially 
do not exceed the foliage: fr. large, short-conic, juicy. 
N. H. to Ind. and Mich.—Source of pomological blackber¬ 
ries, such as Agawam, Ancient Briton, Eldorado, !Erie, 
Snyder. 

30. R. louisianus, Berger. Large plant, 5-6 ft. tall, gland¬ 
less, moderately prickly, furrowed canes: primocane lvs. 
5-foliolate, dull green above, soft-pubescent underneath, 
sharply serrate: lfts. lanceolate to oblong-lanceolate^ 4-5 
in. long and less than one-half as broad, long-acumipate, 
narrowed to base, margins closely sharply serrate, petioles 
more or less prickly: fls. few in open leafy clusters among 
the leafage: fr. cylindric, often whitish, sweet. Mdl. to 
Ala., La.—Origin of Crystal White blackberry. 

31. R. bellobatus, Bailey. Large strong glandless stoutly 
prickly showy bramble to 6 ft. and more tall, much- 
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branched, making dense colonies: lvs. of primocanes 5- 
foliolate, nearly glabrous above, soft-pubescent beneath, 
petioles armed; lfts. broadly ovate to cordate-ovate, 3-4 in. 
long and one-balf or more as broad, mostly gradually acu¬ 
minate, margins coarsely double-serrate: fls. 8-10 in a more 
or less leafy raceme, often 2 in. across, somewhat over¬ 
topping foliage: fr. large, pulpy, good. N. W. N. J., also 
elsewhere perhaps escaped.—Source of the Kittatinny 
blackberry, once a major kind and still persisting about old 
places. 

32. R. laudatus, Berger. Heavy upright glandless some¬ 
what prickly bush, 5 or 6 ft. tall, canes furrowed: primo- 
cane lvs. 5-foliolate, becoming glabrous above, soft-pubes¬ 
cent underneath; lfts. to 5 in. long and one-half as broad, 
ovate to narrow-ovate, short-acuminate, often cordate or 
subcordate, margins closely double-serrate: fls. 7-9 on long 
slanting nearly or quite nude pedicels in more or less ra- 
cemiform clusters somewhat exceeding the foliage: fr. ob¬ 
long, early in ripening, good. Mo., Kans.—The Bundy 
blackberry, Kenoyer, and probably the true Erie are of 
this species. 

33. R. philadelphicus, Blanch. Erect but recurving com¬ 
monly glandless blackberry to 5 ft. tall, with short stout 
straight prickles: primocane lvs. 5-foliolate, nearly or quite 
glabrous above, soft-pubescent underneath; lfts. oblong- 
ovate to ovate, 5 in. or more long, tapering to apex from 
middle or below, base rounded or subcordate, margins un¬ 
evenly and sharply serrate, petioles prickly: fls. 3-8 in 
short close clusters exceeding the foliage, corolla about 1 
in. across: fr. short-oblong, good in quality. Mass, to Va.— 
Probable source of the Lawton, at one time the leading cult, 
blackberry. 

34. R. parcifrondifer, Bailey. Diffuse open grower to 
about 4 ft. tall, sometimes with glandular pedicels, branches 
sometimes lopping and tip-rooting, prickles small and short, 
producing many fruiting parcifronds: primocane lvs. 3-5- 
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foliolate, thinly hairy above, soft-pubescent underneath; 
lfts. ovate to broad-ovate, 3-4 in. long, short-pointed, mostly 
rounded at base, margins doubly serrate: fls. 6-8, on slen¬ 
der pedicels in If.-axils, corolla often more than 1 in. across: 
fr. oblong, juicy, good. S. N. J.—Source of Wilson; and 
Wilson Jr. blackberries, once popular, and probably of 
Rathbun. 

35. R. phoenicolasius, Maxim. Upright and arching bush 
4-6 ft. high, covered with bristly gland-tipped purplish 
hairs, the long branches tip-rooting: lvs. 3-foliolate, more 
or less pubescent on upper face and white-tomentose on 
lower face, terminal 1ft. much the largest and about 4 in. 
long, triangular-ovate, more or less subcordate at base, 
margins not acutely serrate-dentate: fls. usually many in 
extended terminal panicles, petals very small and white, 
calyx-lobes long-pointed: fr. at first inclosed in calyx, red. 
E. Asia.—Intro, as Wineberry, planted for ornament'and 
run wild. 

i 

36. R. illecebrosus, Focke. Diffuse glandless raspberry 
propagating by suckers, glabrous or essentially so, prickly 
on canes, petioles and perhaps pedicels: lvs. conspicuously 
pinnate; lfts. 2-4 pairs, lanceolate, 3-4 in. long, sessile, acu¬ 
minate: fls. in loose clusters not exceeding foliage, each 
one on a separate ascending nude or prickly petiole, petals 
large and white: fr. oblong, red, 1 in. or more long; of 
many drupelets. Japan.—Intro, as fr. plant under | the 
names Strawberry-raspberry and Cardinal Balloonberry; 
now escaped. 

37. R. idaeus, L. Red and Yellow Garden Raspberry. 
Upright and diffuse glandless shrub, not bristly, pridjdes 
none or few, short and wide-based, propagating by suckers, 
canes terete, 4-6 ft. high: primocane lvs. 3-5- or evei^ 7- 
foliolate but not pinnate in appearance, nearly or quite 
glabrous on upper face, gray-tomentose on lower fhce; 
lfts. broad-ovate to oblong-ovate, 3-4 in. long, cordatd at 
base, abruptly short-acuminate, margins sharply serrate, 
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petioles unarmed: fls. 1-6 in upper axils terminating the 
shoots, petals small, narrow, white: fr. cone-shaped, the 
fleshy cohering drupelets falling together from the elon¬ 
gated persisting torus. Eu.—Extensively cult, as a pomo- 
logical subject, sometimes escaped as a fugitive. 

38. R. strigosus, Michx. Weld Red Raspberry. Much 
like no. 37 but glandiforus on primocanes or on lesser parts, 
bearing many bristles, lfts. mostly 3-5, narrow and long- 
acuminate, thin, not often white-tomentose underneath, 
mature fr. mostly flattened at ends, small, crumbly, torus 
short. Widespread in N. Amer. in several vars. and forms. 
—Not regularly cult, although perhaps a parent in garden 
hybrids and likely to introduce the element of hardiness. 

39. R. occidentails, L. Blackcap Raspberry. Robust erect 
glandless shrub to 6 ft. and more, primocanes pruinose with 
stout prickles, terete, recurving in autumn and rooting at 
tip: lvs. 3-foliolate, white-canescent underneath; lfts. 
broad-ovate to lance-ovate, 3-5 in. long, acuminate, central 
one often subcordate, margins sharply doubly serrate: fls. 
3-7, close together among foliage terminating the branch- 
lets, petals small, white: fr. firm, commonly black and 
glaucous, sometimes yellowish or amber, depressed-globu¬ 
lar, aromatic and sweet at maturity. N. B. to Ga. and Colo. 
—Cult, in named pomological vars. 

• ••••••••• 
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IX. Letter of United States Department of Agriculture 
May 21, 1951, Re Olympic and Young Varieties. | 

UNITED STATES DEPARTMENT OP AGRICULTURE 

AGRICULTURAL RESEARCH ADMINISTRATION 

! 

BUREAU OF PLANT INDUSTRY, SOILS, AND 
AGRICULTURAL ENGINEERING 

i 

Office of Chief of Bureau Beltsville, Maryland 

May 21, 1951 j 

Mr. Frederic P. Lee 
Room 812, Ring Building 
1200 - 18th St., N. W. 

Washington 6, D. C. 

Dear Mr. Lee: 

This will refer to your telephone inquiry of today re¬ 
garding the fruit characteristics of the Young and Olympic 
trailing blackberries. 

Specialists in this Bureau have examined fruits and canes 
of the Olympic that were sent to the Bureau for examina¬ 
tion. The Olympic variety appears to be very similar to 
the Young in fruit and cane characteristics and the varie¬ 
ties may, in fact, be one and the same variety under two 
names. Specialists of this Bureau, however, have not jhad 
an opportunity to compare fruit of the varieties Olympic 
and Young growing side by side in the field, so we cannot 
state that they are identical, but they are at least very 
similar in the size, color, and shape of their fruits. 

Copies of this letter are being sent to John J. Donnelly, 
Jr., Esq., Dept, of Justice, Washington 25, D. C., and Man¬ 
uel J. Davis, Esq., Barr Building, 912 17th St., N.W., Wash¬ 
ington 6, D. C. 

Sincerely yours, 

/S/ F. P. CULLINAN 
F. P. CULLINAN 
Assistant Chief of Bureay 

cc: John J. Donnelly, Jr., Esq. 

Manuel J. Davis, Esq. 
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COUNT EBSTATEMENT OF THE QUESTIONS PRESENTED 


In the opinion of appellees, the questions presented are: 

1. Whether the Deputy Commissioner correctly interpreted 
the applicable wine labeling regulation as prohibiting the la¬ 
beling as “blackberry wine” of wine made from boysenberries, 
on the ground that such labeling would be contrary to the 
understanding of the consuming public that boysenberries and 
blackberries are different kinds of fruit. 

2. Whether the statute and regulation, as so interpreted, are 
valid. 

3. Whether the Deputy Commissioner’s action of Novem¬ 
ber 30, 1949, was an exercise of the interpretative function, 
and not of the legislative function, and is therefore excluded 
from the notice and hearing requirements of the Administra¬ 
tive Procedure Act and the Federal Alcohol Administration 
Act. 

4. Whether appellant has not received due process of law. 
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SUntteiJ States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 10978 

Gibson Wine Company, Inc., appellant 

v. 

John W. Snyder, Secretary of the Treasury, et al., 
appellees; Honeywood Distilleries, Inc., et al., inter- 

VENOR-APPELLEES 


APPEAL FROM FINAL JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 

i 

This controversy involves the labeling provisions found in 
Section 5 (e) of the Federal Alcohol Administration Aci 1 and 
the regulations duly prescribed thereunder relating to the 
labeling and advertising of wine. 2 The interpretation of only 
one sentence of these regulations is in issue. The sentence, 
found in Section 21, Class 5 (e), reads as follows: 

i 

(e) Fruit wine derived wholly (except for sugar, 
water or added alcohol) from one kind of fruit\ shall 
be designated by the word “wine” qualified by thei name 
of such fruit, e. g., “peach wine”, “blackberry wine”. 3 
[Emphasis supplied.] 

i 

1 Act of August 29, 1935, 49 Stat. 977, et seq., as amended; 27 U. S. C. 
201 et seq.; sometimes hereinafter referred to as the “Act”. 

3 Regulations No. 4, Relating to Labeling and Advertising of Wine, 27 
CFR Part 4. 

* Hereinafter sometimes referred to as the “Regulation”. 

( 1 ) 
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Section 5 (e) of the Act is intended for the protection of the 
consumer 4 and is specifically designed to guarantee to the con¬ 
sumer accurate, truthful, and informative labeling of alcoholic 
beverages, including wine. 5 Regulations No. 4 are also clearly 
for the protection of the consumer.® 

The Deputy Commissioner of Internal Revenue (appellee 
Mealey) is charged with the duty and responsibility of enforc¬ 
ing these regulations 7 to— 

1. Prevent “deception of the consumer”; 

2. Prohibit “irrespective of falsity, such statements re¬ 
lating to * * * scientific or irrelevant matters” as are 
found to be likely to mislead the consumer; and 

3. “Provide the consumer with adequate information 
as to the identity and quality” of the wine. 8 

The regulation here involved has been in effect continuously 
since December 31,1935. 9 With respect to the labeling of wine 

4 Conceded in Appellant’s Brief, p. 31. 

‘ Trial Court’s Finding of Fact No. 3, Jt App. 61. 

* Trial Court’s Finding of Fact No. 2, Jt. App. 61 

1 Originally the power to prescribe regulations was vested in the Adminis¬ 
trator of the Federal Alcohol Administration subject to the approval of the 
Secretary of the Treasury. The Federal Alcohol Administration and the 
office of Administrator were abolished and all their functions, including but 
not limited to the power to prescribe regulations, transferred to be “admin¬ 
istered under the direction and supervision of the Secretary of the Treasury 
through the Bureau of Internal Revenue” by section 2 of Reorganization 
Plan No. Ill (54 Stat. 1232, 5 U. S. C. 133t), under the Reorganization Act 
of 1939 (53 Stat. 561, 5 U. S. C. 133). These functions were then delegated 
by the Secretary to the Deputy Commissioner of the Bureau of Internal 
Revenue in charge of the Alcohol Tax Unit (appellee Mealey), to be exer¬ 
cised by him under the direction and supervision of the Commissioner of 
Internal Revenue and the Secretary of the Treasury (Treasury Order No. 
30, June 12, 1940, 5 Fed. Reg. 2212). Prior regulations prescribed by the 
Administrator (including the regulation here in question) were continued 
in effect as regulations of the Alcohol Tax Unit (Treasury Order No. 30, sec. 
2, 27 CFR 171.1 (b)). 

The powers and duties formerly exercised by the Administrator in en¬ 
forcing these regulations were transferred directly to the Deputy Commis¬ 
sioner of Internal Revenue in charge of the Alcohol Tax Unit (appellee 
Mealey) by section 2 of Treasury Order 30 (supra) which expressly stated 
that wherever it appeared in the regulations, orders, instructions, and forms 
of the former Federal Alcohol Administration, the term “Administrator” 
should be held to mean “Deputy Commissioner of Internal Revenue.” 

* Section 5 (e) of the Act. 

* The only subsequent changes were of form, and are not material here. 
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made from boysenberries, the regulation has always been con¬ 
strued by the Deputy Commissioner (now appellee Mealey) 
and his predecessors as requiring that wine so made be labeled 
“boysenberry wine,” with the exception of a period of some 
nine months between February 18 and November 30, 1949. 
In 1941 in answer to an inquiry from a wine produced as to 
whether wine made from boysenberries, loganberries or young- 
berries might under the regulation be labeled “blaokberryt 
wine,” the Deputy Commissioner by letter interpreted the 
regulation as precluding the labeling of such wine as blackberry 
wine (Jt. App. 38-39, 40-41). This interpretation was re¬ 
peated in a reply in 1948 addressed to another wine producer 
(Jt. App. 33). 

Early in 1949 the Wine Institute, a trade association com¬ 
posed principally of California wine producers, submitted evi¬ 
dence to the effect that boysenberries were considered by horti¬ 
cultural authorities as a variety of blackberry, and on this basis 
the Deputy Commissioner (appellee Mealey) on February 18, 
1949, interpreted the regulation as permitting wine made from 
boysenberries to be labeled “blackberry wine” (Jt. App. 29, 
17). Thereafter appellee Mealey caused an extensive investi¬ 
gation to be made for the purpose of ascertaining whether the 
horticultural classification conformed to consumer understand¬ 
ing and, ultimately, whether his interpretation of February 18, 
1949, was permitted by the regulation. 

In the course of this comprehensive study of the question, an 
Internal Revenue wine expert was sent to California in the 
summer of 1949. Upon his return he submitted a written re¬ 
port to appellee Mealey entitled “The Use of the Blackberry, 
the Boysenberry and Loganberry in Wine Making and the 
Names of Their Products” (Jt. App. 138, 187-188). Appellee 
Mealey also considered numerous authoritative works on the 
subject, the regulations of the Food and Drug Administration 
governing the labeling of jams, jellies, and preserves madh from 
fruits and berries, encyclopedia and dictionary statements, a 
resolution adopted in October 1949 at a meeting of the principal 


i 
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berry wine producers at San Francisco, a study submitted by 
appellant’s counsel, the views of certain Northern Pacific berry 
wine producers, and the commercial labeling practices for 
frozen and canned berries in the United States. 10 

Appellee Mealey considered this mass of evidence, and 
applied the statutory test of consumer understanding. He 
concluded that to the consumer boysenberries are a different 
kind of fruit from blackberries, and therefore the regulation 
did not permit wine made from boysenberries to be labeled 
“blackberry wine.” He wrote to the Wine Institute on No¬ 
vember 30, 1949, stating that although from a horticultural 
standpoint the boysenberry is classified as a variety of black¬ 
berry, the two berries are different with respect to size, color, 
taste, acid, sugar and pectin content, and that these differences 
are recognized by growers, marketers, horticulturists, and Gov¬ 
ernment agencies. Appellee Mealey found that “it would 
appear highly inconsistent and contrary to the best interests 
of the consuming public” to continue to interpret the regulation 
so as to permit the labeling of wine made from boysenberries 
as “blackberry wine” (Jt. App. 35-38). Finally, the Deputy 
Commissioner stated: “The Bureau vrill not object to the con¬ 
tinued labeling, as ‘Blackberry/ of wine heretofore produced 
from boysenberries or from blackberries.” [Emphasis sup¬ 
plied.] Later, on March 7, 1950, appellee Mealey’s assistant 
advised appellant, in response to its request, that “it would 
appear equitable” to permit appellant to label as “blackberry 
wine,” wine produced from 40 tons of frozen boysenberries on 
hand which appellant represented it had purchased prior to 
November 30, 1949 (Jt. App. 177-178). 11 

18 On October 27, 1949, the Wine Institute wrote to appellee Mealey sug¬ 
gesting that his interpretation, based on the horticultural classification of 
boysenberry as a variety of blackberry, be extended still further to encompass 
youngberries and other berries similarly classified as varieties of black¬ 
berries for horticultural purposes (such as the loganberry). (Dfts.’ Ex. No. 
8, not printed in the Joint Appendix but appearing in the Record at R. 472- 
473.) 

11 This administrative relief was granted by the Bureau in fairness to such 
members of the industry as might be affected by the return to the original 
interpretation of the regulation. Appellant now contends that this equitable 
action by the Bureau transforms appellee Mealey’s letter of November 30, 
1949, from an interpretation to a substantive regulation (Appellant’s Brief, 
pp. 8,11-13). 
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Blackberries have been known at least since 1809, and grow 
in nearly every section of the United States (Jt. App. 169, 165, 
166). However, the origin of the boysenberry is obscure. It 
appears to have been discovered in 1923 when Rudolph Boysen 
took some plants from a farm near Napa to Anaheim, Califor¬ 
nia. George Darrow of the United States Department of 
Agriculture and Walter Knott of Buena Park, Califomija, saw 
the new variety. 12 Mr. Darrow gave the berry its name, boy¬ 
senberry, and Mr. Knott introduced it under that name |to the 
public in 1934. (Jt. App. 162.) Knott's sale of the boysen¬ 
berry to the consuming public has been very successful, He, 
himself, describes the boysenberry to the public as “the result 
of a most successful combination of the', best qualities in the 
blackberry, Loganberry and the red raspberry” (Jt. App. 210, 
211). A similar view is expressed in the Webster and!Funk 
& Wagnalls definitions of the word boysenberry (Jt. App. 186, 
187). 

Notwithstanding these physical characteristics, the boysen¬ 
berry has been, as appellee Mealey recognized in his letter of 
November 30, 1949, classified by horticulturists as belonging 
to the blackberry family. The distinction used by horticul¬ 
turists in determining whether a particular berry in the bramble 
genus should be classified as a variety of the blackberry or 
as a variety of raspberry is this: If the core of the berry comes 
off with the berry when the berry is picked, the plant is clas¬ 
sified as a variety of blackberry. If, on the other hand, the 
core remains on the vine, leaving a hollow place in the berry, 
the plant is classified as a variety of raspberry. 13 (This dis¬ 
tinction is obviously of little importance to the consumer.) 
Thus, both the boysenberry and the loganberry are classified 
horticulturally as varieties of the blackberry notwithstanding 
their distinct raspberry flavor (Jt. App. 107, 153, 136, j 119). 
However, to the consumer, the boysenberry is the boysenberry, 

"Mr. Darrow, Principal Pomologist of the Bureau of Plant Industry of 
the Department of Agriculture and one of the codiscoverers of the boysen¬ 
berry says in his treatise “Growing Erect and Trailing Blackberries” 
(Farmers Bulletin No. 1995, U. S. Department of Agriculture, April; 1948) 
that the origin of the Boysen is unknown, but that it was introduced in 
California in 1935 (Jt. App. 171). 

“ Supplement to Appellant’s Brief, p. 22. 


6 

and the loganberry is the loganberry, and neither is the 
blackberry. 

Appellant has conceded that a name commonly used for 
the boysen variety of blackberry is “boysenberry” (Appellant’s 
Brief, p. 34). The United States Food and Drug Adminis¬ 
tration twice in 1940 specifically found that the boysenberry 
is commonly known as the boysenberry and has prescribed 
that jams and preserves made from boysenberries be labeled 
as boysenberry (Jt. App. 179-184). On September 26, 1950, 
that Administration tentatively found 14 with respect to frozen 
boysenberries that the common and usual name of this fruit 
is boysenberries and not blackberries (Jt. App., pp. 179-184; 
15 Fed. Reg. 6674-6€jfr6). 

The universal understanding by consumers that the boysen¬ 
berry is a different kind of fruit from the blackberry 10 im¬ 
pelled appellee Mealey on November 30, 1949, to readhere to 
the interpretation of the regulation previously adhered to 
from 1935 until February 18,1949. 

Appellant has been engaged in the wine making business 
in California since 1944 (Jt. App. 96), and commenced to make 
wine from boysenberries in June 1948, labeling it as black¬ 
berry wine (Jt. App. 69-72, 83-85). 16 Internal Revenue 
issued to appellant certificates of label approval on June 6, 
1949, August 1, 1949, and May 19, 1950, for blackberry wine, 
and for boysenberry wine on August 1, 1949, and May 4, 1950 
(Jt. App. 18-19, 30, 43, 55, Dfts.’ Exhibits 42, 43, 44, 45; con¬ 
ceded in Appellant’s Brief, p. 6). These certificates are still 
valid and outstanding. 

14 These tentative finding covered the broad subject of the labeling of all 
frozen foods. The final findings and standards of identity have not yet been 
issued. 

“The evidence in the record establishing this fact is so extensive that 
citations will be made in the Argument and not at this point. 

"Appellant states that it is a California corporation with a winery at 
Elk Grove, California, producing wine since 1944 (Appellant’s Brief, p. 2). 
Appellant is a subsidiary corporation of the Gibson Wine Company of 
Cincinnati, Ohio, a Nevada corporation operating a winery at Covington, 
Kentucky, which has been in operation since 1934 or 1935 (Jt App. 90, 96, 
Appellant’s brief, p. 7, Supplement to Appellant’s Brief, p. 13). 
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Appellant produced wine at its California winery in such 
large quantities that in 1948 and 1949 it used 23,000,000 
pounds of grapes, and in addition substantial quantities of 
loganberries, currants, apricots and peaches, for wine mak¬ 
ing (Jt. App. 85-86). Berry wine is a small item in j appel¬ 
lant’s production; of all the wine it had on hand on December 
31, 1949, totalling 723,000 gallons, only 66,000 gallons was 
reported as blackberry wine (Jt. App. 86). 

By letter of January 10, 1950, the District Supervisor of 
the Alcohol Tax Unit of the Bureau of Internal Revenue, at 
San Francisco, advised the appellant of appellee Mealey’s 
interpretation of November 30, 1949 (Jt. App. 175-177). It 
was not until January 1950 that appellant labeled its wine 
made from boysenberries as boysenberry wine and marketed it 
as such (Jt. App. 74). Appellant was successful in selling its 
wine under the boysenberry label in California, Texas, 
Nebraska, Kentucky, Oregon, New Mexico, Arizona, and 
Kansas (Jt. App. 90). Of the seventeen States operating 
state dispensaries for the sale of wine and liquor (known in 
the trade as the monopoly States), appellant’s boysenberry 
wine under the boysenberry label was accepted by the! State 
of Ohio (Jt. App. 220-221). Although appellant did not ap¬ 
ply to the State of Oregon to sell boysenberry wine contain¬ 
ing more than 14% alcohol in State dispensaries, appellant 
did sell wine of a lower alcoholic content as boysenberry wine 
to licensed wholesalers in Oregon and received repeat orders 
(Jt. App. 221-222, 102). Appellant did not seek to have 
boysenberry wine listed by the monopoly States of Virginia, 
West Virginia, Alabama, Idaho, Iowa, Maine, Michigan, 
Montana, New Hampshire, North Carolina, Pennsylvania 
Vermont, or Washington (Jt. App. 222, 224r-231). The State 
of Utah did not buy boysenberry wine from the appellant 
although solicited for an order (Jt. App. 223), and the State 
of Wyoming advised simply that it does not list any boysen¬ 
berry wine (Jt. App. 232). 

Appellant filed this action in June 1950 seeking an injunc¬ 
tion to compel appellees to interpret the phrase “kind of fruit” 
in the regulation by horticultural classification instead of ac¬ 
cording to consumer understanding. A trial on the merits was 
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had in the court below and Judge Matthews handed down a 
written opinion (Jt. App. 57-60) on December 14, 1950, dis¬ 
missing appellant’s complaint, and on December 28, 1950, 
entered judgment for appellees supported by findings of fact 
and conclusions of law (Jt. App. 60-65, 66). Appellant is 
appealing from this judgment. 

SUMMARY OF ARGUMENT 

The Internal Revenue regulations governing the labeling 
of wine made from boysenberries and wine made from black¬ 
berries require that the wine be designated by the word “wine” 
qualified by the name of the kind of fruit from which it was 
made. This regulation has always been interpreted by the 
Deputy Commissioner of Internal Revenue, with the excep¬ 
tion of a nine-month period in 1949, as requiring that wine 
made from boysenberries be labeled “boysenberry wine,” and 
not “blackberry wine.” The Deputy Commissioner is 
charged by law with the duty and responsibility of enforcing 
the statute and regulations applicable to the production, label¬ 
ing and marketing of wine. 

Early in 1949 the Deputy Commissioner considered evidence 
submitted by a trade association that the boysenberry is clas¬ 
sified horticulturally as a variety of blackberry. On the basis 
of this scientific classification, the Deputy Commissioner on 
February 18, 1949, expressed the view that wine made from 
boysenberries could, under the regulations, be labeled “black¬ 
berry wine.” Thereafter he caused a comprehensive study to 
be made of the question and considered a mass of evidence, 
including a study submitted by appellant’s counsel. 

The Deputy Commissioner, having considered all the evi¬ 
dence, reinterpreted the regulation in his letter of November 
30, 1949, readhering to the earlier and long standing view that 
wine made from boysenberries could not be labeled “black¬ 
berry wine.” He stated that, although horticulturally the 
boysenberry is a variety of blackberry, “it would appear highly 
inconsistent and contrary to the best interests of the consuming 
public” to permit such wine to be labeled “blackberry wine.” 

The applicable statute and the regulations prescribed there¬ 
under are designed for the benefit of the consumer and specifi- 
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cally require that wine labels provide the consumer with ade¬ 
quate information as to the identity and quality of tile wine, 
and not deceive the consumer. The statute also requires that 
statements of scientific matters, irrespective of falsity, ibay not 
be made in labels if the administrative officers find theta likely 
to mislead the consumer (the Act, sec. 5 (e)). 

The evidence overwhelmingly establishes that to the con¬ 
sumer, and in common usage, the boysenberry is a different 
kind of fruit from the blackberry and that the boysenberry 
when presented to the public is always identified as boysen¬ 
berry, whether in the form of boysenberry plants, canned or 
frozen boysenberries, or boysenberry jams and preserves. 
Boysenberries are distinctly different from blackbenies in 
physical characteristics, and wine made from boysenberries is 
not only different in appearance and taste but also in chemical 
composition from wine made from blackberries. 

The Deputy Commissioner’s action of November 30, 1949, 
was an exercise of the interpretative, and not the legislative, 
function. The notice and hearing requirements of the Admin¬ 
istrative Procedure Act and of the Federal Alcohol Administra¬ 
tion Act were therefore not applicable. His interpretation is 
consonant with long established administrative practice. 

Appellant was accorded by the court below a de noth) hear¬ 
ing on the entire matter, and has received due process. 

i 

I 

ARGUMENT 

' j 

I. The Deputy Commissioner’s letter of November 30, 1949, 
was an exercise of the interpretative function, and not of 
the legislative function 

i 

! 

The crux of the entire matter now before the Court is the 
statement of the Deputy Commissioner (appellee Mealey) as 
to the meaning of the regulation whjch he expressed in his 
letter of November 30,1949, to the Wine Institute. This letter 
was circulated as an “Advisory Memorandum for the Alcohol 
Tax Unit” (Jt. App. 35-38). 17 This letter of November 30, 

1949, constitutes a readherence to the interpretation! of the 

— 

,T Appellant was directly advised of this interpretation by letter from 
.7. H. Maloney, District Supervisor at San Francisco, dated January 10, 
1950 (Jt. App. 175-177). j. 

i 

| 
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regulation which had been adhered to by the Deputy Commis¬ 
sioner and by his predecessors uniformly from 1935 until 
February 18, 1949. 

Section 4 (a) of the Administrative Procedure Act ” specifi¬ 
cally exempts the exercise of the interpretative function by an 
administrative officer from notice and hearing requirements. 
In the legislative history of that Act, Congress clearly recog¬ 
nized the desirability of encouraging expressions on the part 
of administrative officers as to their view of the meaning of 
statutes and regulations. The Committee on Administrative 
Procedure in its Final Report (Sen. Doc. No. 8, 77th Cong-, 1st 
Sess.) said at page 27: 

3. Interpretations. Most agencies find it useful from 
time to time to issue interpretations of the statutes 
under which they operate. These interpretations are 
ordinarily of an advisory character, indicating merely 
the agency’s present belief concerning the meaning of 
applicable statutory language. They are not binding 
upon those affected, for, if there is disagreement with 
the agency’s view, the question may be presented for 
determination by a court. But the agency’s interpre¬ 
tations are in any event of considerable importance; 
customarily they are accepted as determinative by the 
public at large, and even if they are challenged in judi¬ 
cial proceedings, the courts will be influenced though not 
concluded by the administrative opinion. An agency’s 
interpretations may take the form of “interpretative 
rules.” More often they are made as a consequence of 
individual requests for rulings upon particular ques¬ 
tions; but as “rulings” they are often scattered and not 
easily accessible. 

Congress specifically adhered to this concept, saying: 

The reason for the exclusion of rules of organization, 
procedure, interpretation, and policy, is threefold: 
First, it is desired to encourage the making of such 
rules. * * * [Emphasis supplied.] 19 


60 Stat. 238, 5 U. S. C., Sec. 1003 (a). 

** Sen. Doc. 248,79th Cong., 2d Sess., p. 18 
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The hearing provision of the Federal Alcohol Administration 
Act (Section 5 (e)) likewise has no application because! it ap¬ 
plies only in the case of an exercise of the legislative power by 
the administrative officers, and not in the case of their interpre¬ 
tation of legislative regulations. Only the latter is involved 
here. Appellant contends that the Deputy Commissioner’s 
interpretation may have had the effect of amending or modify¬ 
ing the regulation. Quite to the contrary, the Deputy Com¬ 
missioner merely expressed his view as to the meaning of 
the regulatory language. 

Appellant is still urging, as it did before the trial court, that 
it was entitled to a hearing on the question of whether the Dep¬ 
uty Commissioner’s interpretation of the regulation of Novem¬ 
ber 30, 1949, was a correct interpretation. Appellant has had 
a hearing in the fullest sense of the term since the trial! court 
held a de novo hearing on the question. Every consideration 
which impelled the Deputy Commissioner to interpret the regu¬ 
lation on November 30, 1949, including a study submitted by 
appellant’s own counsel, was presented by the Deputy Commis¬ 
sioner to the trial court, and appellant amply availed itself of 
the opportunity to present full and complete evidence with re¬ 
spect to the interpretation. In addition, appellant was granted 
an injunction pending the final disposition of the trial on the 
merits. In these circumstances it appears clear from a recent 
expression of this Court that appellant has been accorded all the 
requirements of due process. 20 

*® In American Eagle Fire Insurance Company v. Jordan, 83 U. $. App. 
D. C. 192,169 F. 2d 281, 289, 290, 291 (1948) the Court said: 

“It is also established that where the requisite due process hearing is not 
included in the legislative or administrative process, it may be adequately 
supplied by a judicial proceeding in which new evidence may be supplied 
and full opportunity afforded for exploration of the bases of the disputed 
order. 

* * * * * * i * 

“The District Court rightly held that in rate-making proceedings siuch as 
this, a full hearing in the judicial sense is required. We think it was in 
error in holding that the hearing must in all cases be afforded in the admin¬ 
istrative or legislative process. As we see it, the modern custom of placing 
that hearing in that part of the procedure is a matter of desirability by 
reason of expertise, and not a matter of constitutional necessity. 

“It follows that these appellees had a statutory right to file their biU 
in equity in a court; to seek therein an enjoinder of the enforcement 1 ;of the 






Appellant has conceded in its brief (p. 13) “the power of the 
Deputy Commissioner in carrying out his administrative func¬ 
tions to make bona fide interpretations of existing regulations, 
or to change his mind and reverse such interpretations.” The 
Deputy Commissioner’s action of November 30, 1949, was 
solely that of interpreting the regulation and in so doing he 
is entitled to the presumption of regularity in his official 
action. 21 

The main ground urged by appellant for its contention that 
the November 30, 1949, interpretation constituted an exercise 
of the legislative power instead of the interpretative function 
is twofold—first, that the letter permitted the labeling as 
“blackberry wine” of wine already made from boysenberries 
(Jt. App. 35-38) and, second, that the Deputy Commissioner 
in his letter of March 7, 1950, permitted appellant as a matter 
of equity to label as “blackberry wine” wine to be made from 
40 tons of frozen boysenberries which appellant represented 
it had on hand on November 30, 1949 (Jt. App. 177-178). A 
mere statement of the proposition defeats it. 

II. The Deputy Commissioner’s interpretation of November 
30,1949, is the only one permitted by the regulations 

The legal standard for the labeling of fruit (including berry) 
wine is here restated for the Court’s convenience— 

(e) Fruit wine derived wholly (except for sugar, 
water, or added alcohol) from one kind of fruit shall be 
designated by the word “wine” qualified by the name of 
such fruit, e. g., “peach wine”, “blackberry wine.” 

The question under consideration is whether the Deputy Com¬ 
missioner was correct when he found and concluded on Novem¬ 
ber 30,1949, that the boysenberry is to the consumer a different 

rate-making order; and, as a necessary incident to this type of procedure, 
to have, upon proper preliminary showing, a stay, by way of interlocutory 
injunction, of the enforcement of the order pendente lite; to participate 
in a trial de novo on the issue of the validity of the order; and to have the 
court decide that issue. If these rights were satisfied, appellees can claim 
no procedural contravention of the due process clause.” 

n Middlesboro Liquor & Wine Company v. Berkshire, 77 U. S. App. D. C. 
88; 133 F. 2d 39 (1942). 
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kind of fruit from the blackberry, notwithstanding the horti¬ 
cultural classification of the boysenberry as a variety of the 
blackberry. 22 Generally the horticultural classificatijon of a 
fruit, berry, or vegetable coincides with consumer understand¬ 
ing and acceptance. There are, however, exceptions. A nota¬ 
ble one is the tomato. In Nix v. Hedden, 149 U. S. 30413 S. Ct. 
881, 23 the Supreme Court held that the tomato is a vegetable 
because in common usage and to the public generally the to¬ 
mato is a vegetable, notwithstanding its scientific classification 
as a fruit. 

The boysenberry is known to the consumer as a different kind 
of fruit from the blackberry, as the Deputy Commissioner 
found on November 30,1949, and as the trial court subsequently 
found, and the interpretation of November 30, 1949, requiring 
that wine made from boysenberries be labeled as boysenberry 
wine, is the only interpretation permitted by the regulation. 

A. The evidence is overwhelming that the boysenberry is a different kind 

of fruit from the blackberry 

The record in this case permits no other conclusion than that 
the boysenberry to the consumer is a different kind of fruit 
from the blackberry. It is always presented to him as a sepa¬ 
rate and distinct berry standing on its own feet. This is true 
whether the consumer is buying boysenberry plants; from a 
nursery, boysenberries to make into pies, boysenberries in 
either the canned or frozen state for home consumption^ or boy¬ 
senberry jams or preserves. Appellant offered no evidence to 
the contrary. 

The evidence of such consumer understanding in the record is 
readily classified as follows: 

1. Definitions in Webster's New International Unabridged 

“Appellant’s brief (pp. 4, 9, 19-20, 24, 31) repeatedly mistakes the state¬ 
ment made by the Deputy Commissioner in his letter of November 30, 1949. 
The Deputy Commissioner conceded that boysenberries, youngberries and 
loganberries, as well as their related varieties, from a horticultural stand¬ 
point, are varieties of the blackberry, but to the consumer they are known 
as boysenberries, youngberries and loganberries and not as blackberries 
(Jt. App. 36). 

“Cited and followed in Saltonstall v. Weibusch, 156 U. S. 60J., and in 
Bonn v. Maffonc, 159 U. S. 417. 


I 
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Dictionary, and Funk & Wagnalls Company’s dictionaries (Jt. 
App. 186-187). 

2. Nurseries and seed catalogs (Dfts. Exs. 22-38; Jt. App. 
208-220). These catalogs represent all sections of the United 
States, including the State of California itself. (It has not 
been possible to reproduce accurately in the joint appendix the 
pertinent pages of these catalogs as they appear in the record 
before this Court.) 

3. Trade listings and commercial labeling practices in con¬ 
nection with packaging and marketing frozen and canned 
berries. The record contains national trade publications (Jt. 
App. 188-189, 194-196), regional publications (Jt. App. 190- 
191,248-249) and a recognized California publication (Jt. App. 
256). Each one of these identifies boysenberries as a separate 
and distinct kind of fruit from blackberries. In addition, com¬ 
mercial price lists for berries identify boysenberries and black¬ 
berries as different kinds of fruit (Jt. App. 191-192, 192-193, 
193, 257, 258). The labels upon the jars and small and large 
cans of boysenberries and blackberries, and boysenberry pre¬ 
serves and blackberry preserves which are in evidence (Jt. App. 
252-254), demonstrate that boysenberries are not sold as 
blackberries. 

4. Governmental publications relating to processing, labeling, 
and marketing berries. The United States Department of 
Agriculture has uniformly identified boysenberries as separate 
and distinct from blackberries in such publications as Cold 
Storage Reports of the Production and Marketing Administra¬ 
tion (Jt. App. 201), Tentative United States Standards for 
Grades of Frozen Berries (Jt. App. 201-204), and Agricultural 
Prices Received and Paid by Farmers, and Parity Prices, Bu¬ 
reau of Agricultural Economics (Jt. App. 204-205). The rec¬ 
ognition of boysenberries as a separate kind of fruit from 
blackberries also appears in a Department of Agriculture publi¬ 
cation entitled “Instructions on Processing for Community 
Frozen-Food Locker Plants” (Jt. App. 205-206). 

As recently as March 21, 1951, the National Production 
Authority identified boysenberries separately from black¬ 
berries in regulating and allocating for defense purposes can 
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materials for the canning of berries (Federal Register of March 
21,1951,16 Fed. Reg. 2571, 2572). 

Two typical examples with respect to usage in State publi¬ 
cations are contained in the record. One from the State of 
Mississippi is entitled “Freezing Farm Foods for Home Use” 
(Jt. App. 206-207), and the other, from the State of Min¬ 
nesota. bears the title, “Freezing Foods for Home Use” (Jt. 
App. 207). 

5. Testimony as to consumer understanding. The universal 
consumer concept of the boysenberry was thoroughly typified 
by the testimony of Mrs. Eleanor Whitmore and Jack Levine. 
Mrs. Whitmore testified that she is Assistant Director oif Cafe¬ 
terias for Government Services, Inc., which operates about 40 
cafeterias in Government buildings and that her duties require 
her to test all foods for purchase, to make up all standard 
recipes in use in all of the cafeterias, and to make up all of the 
menus which are in use. Mrs. Whitmore readily identified 
the blackberries in Defendants’ Exhibit 57, to the extent of 
distinguishing them as wild blackberries from the cultivated 
blackberries which she purchases (Jt. App. 106-107). ^he also 
identified without hesitation the boysenberries in Defendants’ 
Exhibit 56 (Jt. App. 107). She testified that she would dis¬ 
tinguish berries, which the cafeterias bought, as either boysen¬ 
berries or blackberries, according to the flavor, because^ a boy¬ 
senberry has a different flavor from a blackberry (Jt. App. 
109). She earlier testified that “the boysenberry has a tart, 
rather pungent flavor, entirely different from the blackberry” 
and that the boysenberry “has some of that pungent taste of a 
red raspberry” (Jt. App. 107). 

Mrs. Whitmore identified her standard recipes for blackberry 
pie and boysenberry pie, and testified that different quantities 
of sugar and water are used in making boysenberry pies than 
in making blackberry pies; that the pies are listed on the 
menus as either boysenberry pies or blackberry pies; aijid that 
pies made from boysenberries are not sold as blackberry pies 
(Dfts.’ Exs. 65, 66,67, 68; Jt. App. 108, 254r-256). 

Mr. Levine, the purchasing agent for 260 retail grocery stores 
in the metropolitan area of Washington, testified that his only 
contact with boysenberries and blackberries is as items which 


I 
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his organization purchases. The items are submitted to him 
either as blackberries or boysenberries and he purchases them 
either as blackberries or boysenberries. He further testified 
that boysenberries are always labeled as boysenberries, and 
that blackberries are not labeled as boysenberries. Mr. Le¬ 
vine identified these separate items on Defendants’ Exhibits 
70 and 71 (Jt. App. 257-258), fruit price lists which he pro¬ 
duced, and further testified that on a price list for frozen 
foods (Dfts.’ Ex. 72, Jt. App. 258) blackberries and boysen- 
berries are listed separately (Jt. App. 111-112). Significantly, 
he testified in response to a question by appellant that he 
would not buy an item listed as “blackberry, black variety, and 
boysen variety” (Jt. App. 114). 

In the case of frozen berries there are in evidence excerpts 
from the testimony in a hearing held by the Federal Security 
Administrator for the purpose of establishing definitions and 
standards of identity for frozen fruits (Jt. App. 196-200). 
This was a public hearing held in 1948 under the Food, Drug, 
and Cosmetic Act 24 in the exercise by the Federal Security 
Administrator of his legislative power in prescribing a new 
regulation. In this hearing the witnesses in -their testimony 
uniformly classified boysenberries separately and distinctly 
from blackberries. The witnesses were representatives of the 
frozen fruit industry generally, and included representatives 
of Libby-McNeill & Libby, of a cooperative operating six plants 
in the State of Washington owned by 2,500 farmers, of other 
large frozen food packing plants in various parts of the coun¬ 
try, of the Honor Brand Frozen Foods Division of Stokely Van 
Camp, of the Birds Eye Snider Laboratories, of a company in 
Massachusetts manufacturing and jobbing frozen fruits to' 
bakers, confectioners, ice-cream makers and soda fountains, 
etc. The testimony of a senior chemist of the Food Division 
in the Food and Drug Administration with respect to the sep¬ 
arate classification of boysenberries and blackberries coin¬ 
cided with the testimony of these representatives of the in¬ 
dustry. Although the Federal Security Administrator has not 
yet finally prescribed regulations with respect to the standards 


“ 52 Stat 1040,21U. S. C. Sec. 301, et seq. 
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of identity for frozen fruits based upon this hearing, it is of 
compelling significance that the witnesses uniformly treated 
boysenberries separately from blackberries in their testimony. 
The Administrator’s tentative findings of September 26; 1950, 
adopted this distinction between the two berries as different 
kinds of fruit. 25 

6. Final action by the Food and Drug Administration on 
berries, jams, preserves, and jellies. Sometime prior to Aug¬ 
ust 31, 1940, the Federal Security Administrator, for the pur¬ 
pose of establishing standards of identity for jams, preserves, 
and jellies, considered extensive evidence adduced at an earlier 
Food, Drug and Cosmetic Act hearing. (This was ajso an 
exercise of the legislative function in prescribing a newj regu¬ 
lation, as distinguished from the Deputy Commissioner’s in¬ 
terpretation of the existing wine labeling regulation.) In the 
course of this hearing, testimony was received from horticul¬ 
turists to the effect that the boysenberry is a variety of the 
blackberry, and appellant introduced in evidence in the court 
below an excerpt from the testimony of Dr. George Ml Dar¬ 
row, a horticulturist, to this effect (Pltf.’s Ex. 4, not printed 
in the Jt. App.). However, the Administrator was im¬ 
pelled by the evidence of consumer understanding in that 
record to disregard this horticultural classification of thfe boy¬ 
senberry as a variety of blackberry and to find instead that 
under the Food, Drug and Cosmetic Act, a consumer stat¬ 
ute, boysenberries “are commonly known as boysen¬ 
berries/*; * * *»’ These findings are in evidence (Jt. 
App. 179-184). 

Appellant’s contention that the horticultural classification 
of boysenberries should be followed instead of consumer 
understanding as found by the Federal Security Administra¬ 
tor, by appellee Mealey and by the court below, if adopted, 
would lead to confusion confounded. Since at least 1940 the 
trade practice and consumer knowledge of boysenberries has 
been influenced by the Federal Security Administrator’s recog¬ 
nition by regulation that boysenberries are separate and dis¬ 
tinct from blackberries. At this point, the Court is consider- 
_ 

* 15 Fed. Reg. 6674. 
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ing the question of whether another Government agency, the 
Bureau of Internal Revenue, should use a different standard 
than the consumer understanding of boysenberries. The in¬ 
consistency is apparent and is not in the interest of the con¬ 
suming public. 

B» Horticultural confusion 

An attempt to understand the scientific classification of 
berries leads at once to confusion. However, from the scien¬ 
tific data in the record there emerge a few fundamentals, and 
it is not necessary to delve into the scientific treatises beyond 
them. Blackberries and raspberries have been grouped in the 
bramble family. Many varieties and hybrids have come to 
the attention of scientists, developed either naturally or as a 
result of experiments of man. As each new form appeared, 
scientists have classified it in either the blackberry or the rasp¬ 
berry side of the bramble family. If, when the berry is picked, 
the core stays on the bush, leaving a hollow place in the berry, 
the bush has been classified on the raspberry side. On the 
other hand, if the core remains in the berry,’ it has been placed 
on the blackberry side. (Jt. App. 105, 186, 249-250, 251.) 
These fundamentals are found in excerpts from the treatise 
of Professor Bailey (Supplement to Appellant’s Brief, pp. 
22-23). The confusing problem in science with regard to clas¬ 
sifying berries such as boysenberries and loganberries is well 
expressed by Professor Bailey in the following language: 

Very large and variable genus around the world, 
particularly abundant in the northern hemisphere; 
more than 400 species are known in N. Amer. The 
kinds have been much confused because of insufficient 
and inadequate herbarium specimens, whereby the 
species cannot be determined; as a result, the taxo¬ 
nomic custom has developed of calling the strange 
forms hybrids, yet hybridity can be nothing more than 
a blind guess until the species of the parents are known. 
It is only recently that the species in N. Amer. have 
begun to be understood. Both primocane and floricane 
material must always be present in botanical specimens 
for identification. 
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Many of the pomological varieties of blackberries and 
raspberries mentioned herein may not now be in cult, 
under those names, but the listing of them suggests the 
native species most likely to yield domestic forms and 
races, although varieties of other species may come into 
plantations at any time. In the N., at least, black¬ 
berry culture has not expanded in recent time. In some 
parts of the country great quantities of wild blackberries 
are picked and marketed, even though the species of 
them may not yet have been made out. 2 ® 

Appellant devoted 11 pages of its brief (pp. 20-31) to a 
discussion of the scientific consideration of the problejm, and 
the discussion points up the confusion. Appellant says (Brief, 
p. 11) that the boysen variety of the blackberry constitutes 
98% of the California blackberry acreage and cites as author¬ 
ity California State statistics contained in Table 8 (Supple¬ 
ment to Appellant’s Brief, p. 20). Because of the lack of 
scientific clarity on the subject, it is not surprising to note that 
California itself in this table lists the blackberry separate and 
apart from the boysen, nectar, young, logan and raspberry. 
Obviously if there were no distinction between the boysen- 
berry, the nectarberry, the youngberry and the loganberry on 
the one hand, and other varieties of the blackberry on the 
other hand, there would be no occasion for the State pf Cali¬ 
fornia to identify them separately. 

Appellant also states in the Supplement to its Brief (pp. 
25-26) that the loganberry is a variety of the bramble) family 
(or rubus ) and that the boysenberry belongs with the logan¬ 
berry variety. Appellant’s wine manager testified that appel¬ 
lant holds eight certificates of label approval for loganberry 
wine issued in 1949 and 1950, and that in such years appellant 
produced from loganberries 79,000 gallons of loganberry wine 
(Jt. App. 86). 

The United States Department of Agriculture in Farmers 

Bulletin 1995 (Jt. App. 164^175)lists and describes 39 Varieties 
11 

* The origin of the boysenberry is unknown, or at least obscure, and it 
has been stated that it is a hybrid of the blackberry, the raspberry, and the 
loganberry (Jt. App. 171,162, 210-211,186,187). 


I 
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of blackberries. The Deputy Commissioner in his letter of 
November 30, 1949, lists 27 varieties of blackberries which he 
has found to be “one or more of the varieties of berry commonly 
identified for commercial purposes as ‘blackberry’ and ‘dew¬ 
berry’.” He did not make this list of 27 varieties all inclusive, 
but did specifically exclude the boysenberry, youngberry, and 
loganberry, as well as their related varieties (Jt. App. 36, 37). 27 

C. Boysenberry wine is different from blackberry wine 

One of the best-known wines in the household, particularly 
in the rural districts of the United States, is blackberry wine. 
From time to time blackberry wine has ranked next to grape 
wine in quantity and ahead of all other fruit and berry wines; 
in some districts it is the best seller of any single wine (Jt. 
App. 234). However, probably no kind of commercial wine 
that has ever been made in this country has been so badly 
stretched, so often adulterated, artificially colored, imitation 
flavored, and generally rectified as has been the case with 
blackberry wine (Jt. App. 188, 234). Sometimes blackberry 
wine has been colored with coal-tar dye and with caramel which 
was homemade by heating buckets of sugar over a free flame 
until pitch black and dipping the buckets into the wine (Jt. 
App. 116-117, 127, 240). Consequently, the laboratory of 
the Alcohol Tax Unit of the Bureau of Internal Revenue 
sought to establish a chemical analytical standard for true 
blackberry wine. The laboratory obtained blackberries from 
all sections of the country, made wine from them, and analyzed 
the wine (Jt. App. 116,127). As a result the laboratory estab- 

v Appellant has referred (Appellant’s Brief, pp. 27, 39) to the testimony 
of one of appellees’ witnesses, Valaer, concerning the Olympic berry. With 
respect to this berry, appellant’s wine manager testified that it is prac¬ 
tically non-existent in California, that it is principally grown in the Puyal- 
lop Valley in the State of Washington, that it had never been available to 
him in commercial quantities, and that he had to communicate with food 
brokers in Los Angeles, San Francisco, Seattle, and Portland in order to 
procure only 30 pounds of Olympic bprries to be used in experimental wine¬ 
making (Jt. App. 79). Appellant’s’exhibit “Bush Berry Culture in CaU- 
fornia” published by the University of California reports that the Olympic 
has not yet been thoroughly tested in California (Jt. App. 160) The Olympic 
berry is not even listed in the United States Department of Agriculture 
Farmers Bulletin (Jt App. 167-175). 
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lished analytical standards by which to test blackberry wine. 
The chief of the laboratory testified that these analytical stand¬ 
ards would probably be disrupted to some extent if boysenberry 
wine were mixed with blackberry wine (Jt. App. 127). (See 
also Jt. App. 236, 240-241.) 

The fact of the matter is that there are substantial differ¬ 
ences between the wine made from boysenberries and the wine 
made from blackberries. Based upon the testimony of Peter 
Valaer, Senior Chemist, Alcohol Tax Unit of Internal Revenue 
(Jt. App. 150-151), and other testimony and exhibits! in evi¬ 
dence as indicated below, the following comparative chart has 
been prepared to show the analyses of boysenberry wine and 
blackberry wine made by the Alcohol Tax Laboratory: 


Comparative Analysis of Boysenberry Wine and Blackberry Wine 


(Valaer Testimony, Jt. App. 150-151] 



Alcohol 

Ash 

Total 

Adds 

Volatile 

Acids 

Natural 

Adds 

—. ■ 

Total 
8olids : 

Nonsugar 

Solids 

Boysenberry wine. 

Blackberry wine. 

1 14% 

»14.21% 

0.272% 
.35% 
(Jt. Af 

1.07% 

• 72% 
>p. 135) 

0.07% 

.04% 

1.0% 

.68% 

l 

1 14.4% 
*14.21% 

1 

4.5% 
3.15% 


1 The similarity in alcoholic content and in total solids content is due to the (act that large quanti¬ 
ties of sugar are added in making both kinds of wine in order to overcome the sugar deficiency found 
in all berries (Jt. App. 137). 

I 

These comparative analyses show that: 

Boysenberry wine has a total acid content 48% greater 
than blackberry wine. 

Boysenberry wine has 75% more volatile acids than 
blackberry wine. 

Boysenberry wine has 44% more natural acids than 
blackberry wine. 

Boysenberry wine has 45% more nonsugar solidjs than 
blackberry wine. 

i 

Organoleptical comparison of boysenberry wine with blackberry\ t cine 

Boysenberry wine is deeper in color (Jt. App. 100; wine 
samples identified as Dfts. Exs. 73, 74, and now before this 
Court). Quantitatively it has about 5 times the color of] black- 


















22 


berry wine (Jt. App. 118). Blackberry wine has a colorless 
foam (Jt. App. 137). 

Boysenberry wine differs in taste from blackberry wine (Jt. 
App. 124-125, 129, 135, 136), having a distinct raspberry 
flavor (Jt. App. 117, 119, 12^125, 135-136,154). 

Boysenberry wine is more viscous and colloidal than black¬ 
berry wine (Jt. App. 125,136). 

D. The Deputy Commissioner’s interpretation is not discriminatory 

Appellant contends that unless the Deputy Commissioner’s 
interpretation of the regulation permits him to label wine 
made from boysenberries as “blackberry wine,” the interpre¬ 
tation is arbitrary and discriminatory. Blackberries are 
widely available in the Far West. In 1949 over 12,000,000 
pounds of blackberries were harvested and frozen there (Jt. 
App. 189). The court below asked appellant’s wine manager 
how the selling price of blackberries compared with boysen¬ 
berries, and he answered that in California the blackberry 
(Himalaya variety) demanded a better price than the boysen¬ 
berry “but in Washington and Oregon, where the circumstance 
is reversed the price structure is reversed also” (Jt. App. 78). 
He also testified that frozen berries are just as readily fermented 
into wine as fresh berries (Jt. App. 90), and that appellant has 
been purchasing its loganberries for winemaking from Oregon 
in the frozen state (Jt. App. 88). 

It is difficult to follow appellant’s contention that the 
Deputy Commissioner’s interpretation is based upon sham, 
ulterior motive or geographical considerations. The fact of 
the matter is that every other blackberry wine producer in 
the country is now and has been making blackberry wine from 
blackberries. Appellant’s wine manager testified that his com¬ 
pany is the only winemaker that has been making wine from 
boysenberries and marketing it as blackberry wine (Jt. App. 
76-77). He also submitted that up to January 1950 the wine 
which appellant marketed as blackberry wine was made from 
boysenberries and not from blackberries (Jt. App. 72, 74). 

Appellant has been seeking to convey to the public the im¬ 
pression that wine made from boysenberries is the “blackberry 
wine” which it had known for many years. Appellant’s adver- 
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tisement in a West Virginia newspaper asks the reader the 
question “How long since you tasted real blackberry! wine?” 
(Jt. App. 259)“ 

III. The applicable law 

The Federal Alcohol Administration Act has been judicially 
construed and repeatedly held constitutional and the labeling 
regulations which are involved in this action have been re¬ 
peatedly held by the courts to be valid. 29 

The purpose of the Act is well expressed in the Jameson case 
at page 774 as follows: 

» i 

In addition to the purpose of protecting the Revenue, 
the policy of Congress in that statute is to present un¬ 
fair competition among manufacturers and dealers and 
to protect the consumer from deception, and to provide 
him with adequate information as to the identity and 
quality of the products offered for purchase. 

The courts have uniformly recognized that evil is inherent in 
the manufacture and sale of intoxicating liquors unless this 
business is regulated and restricted, and that the liquor busi¬ 
ness is potentially dangerous to the community. 30 

The consumer’s right to proper labeling is broadly Enforced 
by the courts. He is entitled to be protected when the sub¬ 
stitute product is inferior, 31 or dangerous to health. 32 ! He is 

equally entitled to protection when the substitute product is 
.■ 

“ In January 1951 the District Supervisor in California had occasion to 
“again remind” appellant that standard berry wines may not contain tar¬ 
trates, and stated that analyses of samples of lees from certain tanks on 
appellant’s premises filled with boysenberry wine did contain tartrates. 
(Supp. to Appellant’s Brief, pp. 13-14). 

* William Jameson <£ Company, Inc. v. Morgenthau, 25 F. Supp. 771 

(D. C. D. C. 3-judge court, 1938) decree vacated on other grounds, 59 

S. Ct 804, 307 U. S. 171; Specrt v. Morgenthau, 116 F. 2d 301 (C. A., D. C., 
1940); Arrow Distilleries v. Alexander, Fed. Alcohol Adm'r., 109 F. 2d 
397 (C. A. 7, 1940) cert. den. 310 U. S. 646; Sunny VaUcy Winery, Inc. v. 
Berkshire, 159 F. 2d 637 (C. A. 2, 1947). 

*° Arrow Distilleries v. Alexander, Fed. Alcohol Adm'r., 109 If. 2d 397 
(C. A. 7, 1940) cert. den. 310 U. S. 646; Clore Restaurant v. Payne, 72 F. 
Supp. 677, 681 (D. C. D. C. 1947), Curran, J. 

“ United States v. Two Bags, etc. 147 F. 2d 123 (C. A. 6, 1945)1. 

** United States v. Coca Cola Co., 241 U. S. 265, 277, 278 (1916j). 
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equally wholesome, 33 or the same, 34 or not dangerous to health, 33 
or even better than the original product. 33 

Appellant suggests that this case should be disposed of in 
conformity with WiLlapoint Oyster, Inc. v. Ewing, 174 F. 2d 
676, C. A. 9, 1949, cert. den. 338 U. S. 860. There the court 
pointed out that there was “neither a scintilla nor iota of 
evidence in the entire record that anyone considered the East¬ 
ern and Southern product alone to be ‘oysters/ ” and that the 
public should not be confused by requiring a different desig¬ 
nation, i. e., “Pacific oysters” on an article of food which it 
knows by the common name of “oysters”. 

There is no scintilla or iota of evidence that the public 
understands the boysenberry to be a blackberry, or a boysen- 
blackberry. The consuming public is entitled to the accurate 
and informative labeling of wine made from boysenberries as 
“boysenberry wine”, and to the accurate and informative 
labeling of wine made from blackberries as “blackberry wine.” 

The court below thoroughly evaluated all the evidence and 
handed down a carefully written opinion, findings of fact and 
conclusions of law. The court, in addition to judging the cred¬ 
ibility of the witnesses and weighing the documentary evi¬ 
dence submitted, also sampled wine made from boysenberries 
and wine made from blackberries which were prepared accord¬ 
ing to regulations in the laboratory of the Alcohol Tax Unit 
of the Bureau of Internal Revenue (Jt. App. 136-138). 
These samples are in the present record as defendants’ Ex¬ 
hibits 73 and 74. 

The findings of fact of the court below will be sustained 
unless clearly erroneous. Fed. R. Civ. P., 52 (a). This court 
recently 37 applied this rule and affirmed a judgment of the 
district court, saying: 

" United States v. 95 Barrels of Vinegar, 265 U. S. 43$, 443 (1924). 

** Federal Trade Commission v. Royal Milling Co., 288 U. S. 212 (1933). 
u String v. Mytinger d Casselberry, 70 S. Ct. 870, 339 U- S. 594 (1960). 
m Fed. Sec. Admr. v. Quaker Oats Co., 318 U. S. 218 (1943). 

17 Remington 'Rand, Inc. v. Societe Internationale Pour Participations 
Industrielles et Conuneroiales, S. A., U. S. Court of Appeals, District of 
Colombia Circuit, March 29, 1951, 15 Fed. Rules. Serv. 52(a), 42, Case 1; 
-F. 2d-. 
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We cannot say that the findings are clearly erroneous. 
We are not “left with the definite and firm conviction 
that a mistake has been committed.” United States 
v. Gypsum Co. 333 U. S. 364, 394-5, 92 L. Ed. 746 

(1948); Dollar v. Land, -U. S. App. D. C.-, 

184 F. 2d 245 (1950), cert, denied 340 U. S. 884. 

IV. Conclusion 

It is respectfully submitted that the judgment of the trial 
court is based upon substantial evidence and is correct as a 
matter of law, and that the judgment below should be affirmed. 

H. G. Morison, 

Assistant Attorney General j, 

John J. Donnelly, Jr., 

Special Assistant to the Attorney General, 
Department of Justice, Washington, D. C . 

Wallace A. Russell, 

Attorney, Alcohol Tax Division, 

Office of Chief Counsel, 

Bureau of Internal Revenue, 

Washington, D. C., 

Attorneys for Appellees. 
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I. PRELIMINARY STATEMENT. j 

This brief is in reply to— 

1. Brief of appellees (the Secretary of the Treasury^ the 
Commissioner of Internal Revenue, and the Deputy (Com¬ 
missioner of Internal Revenue in charge of the Alcohol Tax 
Unit), cited herein as “Govn. Br.”. 

i 

i 
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2. Typewritten brief of intervenor-appeUees (Honey- 
wood Distilleries, Inc., Meiers Wine Cellars, Inc., and Pom- 
merelle Company), adopting “in toto” the Government’s 
brief, not cited herein. 

In this reply brief, as in our main brief, references to 
the Joint Appendix are cited “R”, and references to the 
Supplement to appellant’s original brief are cited “Supp.”. 

n. REPLY TO ARGUMENT THAT THE DEPUTY 
COMMISSIONER’S ACTION OF NOVEMBER 30, 
1949 IS MERELY AN INTERPRETATION OF THE 
EXISTING REGULATION. 

Government counsel state (Govn. Br. 11) that appellant 
is urging that it is entitled to a hearing before the deputy 
commissioner on the question of whether the deputy com¬ 
missioner’s interpretation of November 30, 1949 is a cor¬ 
rect interpretation. Government counsel also infer that 
appellant is urging that such a hearing is necessary to 
procedural due process under the Constitution. They then 
proceed to knock down this straw man (Govn. Br. 11-12). 

Government counsel’s statement of appellant’s position 
is incorrect What appellant does urge is that the deputy 
commissioner’s action of November 30, 1949 is an amend¬ 
ment, not an interpretation, of the regulation,—that it is 
action of a legislative character under the guise of an in¬ 
terpretation and that the Act makes public notice and hear¬ 
ing a prerequisite to a valid exercise of such legislative 
function. 

Neither does appellant urge that a hearing on an in¬ 
terpretation or an amendment of the regulation is required 
by the due process clause. What appellant does urge is 
that Congress in the Act has specifically forbidden the 
deputy commissioner to prescribe a labeling regulation or 
an amendment thereof without first giving public notice 
and affording opportunity for hearing to interested per¬ 
sons, and that the deputy commissioner has both failed 
to observe this statutory requirement and attempted to 
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evade it by the device of an “interpretation.” The fact 
that the due process clause does not require Congress to 
provide for a hearing, does not relieve the deputy com¬ 
missioner from the duty of affording such a hearing Vhen 
the Act makes a hearing mandatory for reasons that seem 
wise to Congress. Nor is a hearing before the court below 
a lawful substitute for the hearing required by Congress. 

Further, appellant urges that Congress has also made 
mandatory the submission of any labeling regulation or 
amendment thereof to the Secretary for approval, and the 
deputy commissioner has also failed to observe this statu¬ 
tory requirement. j 

The question under this branch of the argument is, there- - 
fore, not a constitutional question of procedural due proc¬ 
ess or of a right to hearing on a genuine interpretation, 
but one of compliance with the Act’s procedural require¬ 
ments for amendments of regulations. The determination 
of this question depends on whether the deputy commis¬ 
sioner’s action is in substance an amendment or merely an 
interpretation as he claims. 

A. The Right to Interpret Does Not Validate An Exer¬ 
cise op Legislative Power. 

i 

Appellees’ brief develops the argument that the deputy 
commissioner has the right to interpret regulations (which 
we readily concede) and that therefore the deputy commis¬ 
sioner’s action of November 30, 1949, is valid. However, 
Government counsel nowhere attempt to meet appellant’s 
contention that the action of November 30, 1949 is, an 
amendment and not an interpretation, except by a rather 
cavalier assertion that “a mere statement of the [appel¬ 
lant’s] proposition defeats it” (Govn. Br. 12). An amend¬ 
ment of the existing regulation does not become valid with¬ 
out hearing or secretarial approval merely by reason of 
the deputy commissioner’s possession of the right to in¬ 
terpret the regulation. 

One of appellant’s points demonstrating that the deputy 
commissioner’s action of November 30, 1949 is an amend- 

I • 
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ment in actuality and not an interpretation, is that the 
action permits wine produced from the Boysen variety 
prior to November 30, 1949 to be labeled “blackberry 
wine” and at the same time requires wine so produced on 
or after that date to be labeled “boysenberry wine.” The 
regulation itself makes no distinction in labeling depending 
on date of production and consequently action making such 
a distinction cannot be an interpretation of that regula¬ 
tion. 

Appellees ’ brief in a footnote attempts to explain away 
these simultaneously contradictory actions by stating that 
one is an interpretation and the other “administrative 
relief” granted “in fairness to such members of the in¬ 
dustry as might be affected by the return to the original 
interpretation of the regulation” (Govn. Br. 4). As pointed 
out in appellant’s main brief, the deputy commissioner has 
no power to grant dispensations or relief from labeling 
regulations approved by the Secretary and appellees’ brief 
does not claim the existence of any such power. “Fair¬ 
ness,” in the sense of making a regulation inapplicable 
to stocks of wine on hand, might properly be taken into 
account in exercising the legislative function of amending 
a regulation so that the amendment would be applicable 
to future production only and not to past production. How¬ 
ever, such “fairness” does not permit a uniform, un¬ 
changed regulation to have opposite interpretations de¬ 
pending on when the wine is produced. Any such action 
is much more than a mere interpretation; it is legislative. 

B. The 1941 Interpretation Gives No Legal Support to 
the November 30, 1949 Action. 

To minimize the inconsistency in the action taken by the 
deputy commissioner on November 30, 1949 and appar¬ 
ently in the hope of giving it greater validity, Governments 
counsel repeatedly insist that his action of November 30" 
1949 is merely a “readherence” to an interpretation of the 
regulation adhered to uniformly from 1935 up to February 
18, 1949 (Govn. Br. 9-10, 2-3, 4, 6). 
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In 1941 the deputy commissioner in a letter written pur¬ 
suant to an individual firm inquiry, stated that wine pro¬ 
duced from the Boysen variety could not be labeled “black¬ 
berry wine 77 under the regulation (R. 38-41). This 1941 
letter does not make valid the November 30, 1949 amend¬ 
ment: 

First, the 1941 letter was never made public until ap¬ 
pellees 7 answer was filed in this case, months after the 
November 30, 1949 action (R. 38-41). 

Second, the 1941 letter was in no wise referred to by the 
deputy commissioner in his action of November 30, 1949 
or stated therein to be a basis for his action. 

Third, the 1941 letter was not of general applicability 
or legal effect. Under the Federal Register Act! “all 
documents ... in force and effect and relied upon by 
the agency as authority for, or invoked or used by it in 
the discharge of any of its functions or activities 7 7 are 
required to be filed with the Administrative Committee 
of the Federal Register if the document is of “general 
applicability and legal effect.’ 7 44 U. S. C. §311(a). A 
document is of “general applicability and legal effect 77 
if- j 

“issued under proper authority, . . . imposing an ob¬ 
ligation, and relevant or applicable to the general pub¬ 
lic, the members of a class, or persons of a locality, 
as distinguished from named individuals or organiza¬ 
tions. 7 1 C. F. R. § 1.32. 

Government counsel advise that the 1941 letter was never 
filed with the Administrative Committee of the Federal 
Register. Neither is there any evidence that the 194jl let¬ 
ter was ever “invoked or used 77 by the Treasury Depart¬ 
ment in the discharge of any of its functions or activities. 1 
That letter slumbered peacefully until resurrected oil the 
institution of this case. 

i Appellees state “The fac;t of the matter is that every other blackberry 
wine producer in the country is now and has been m a ki ng blackberry wine 
from blackberries ’ ’ (Govn. Br. 22),—meaning, of course, from varieties of 
blackberry other than the proscribed varieties. The Government’s bri0f con¬ 
tinues—“Appellant’s wine manager testified that his company is the only 
winemaker that has been making wine from boysenberries and marketing it 
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It is submitted that a letter of no general applicability 
or legal effect and which for 9 years (1941 until the insti¬ 
tution of this case in 1950) remained unpublished and un¬ 
invoked by the deputy commissioner and which was super¬ 
seded by a contrary ruling on February 18, 1949, gives no 
support to legislative action on November 30, 1949 which 
repudiates that letter as to wine produced prior to No¬ 
vember 30, 1949 and makes it effective only as to wine 
produced on or after that date. There has been no ad¬ 
herence to any uniform construction that the regulation 
prohibits the marketing of wine produced from the Boysen 
variety, as 4 ‘blackberry wine.” 2 

C. A Further Effect of the Deputy Commissioner’s 
Action of November 30,1949 Is to Nullify Appellant’s 
Certificates of Label Approval for Blackberry Wine. 

Appellant has certificates of label approval for “black¬ 
berry wine” (R. 17-9, Govn. Br. 6). The Act does not 
provide for the administrative revocation or annulment 
of such certificates nor does the Secretary so provide in 
Regulations 4 or elsewhere. The certificates may be used 
if the bottle’s “contents . . . conform to the statements” 

aa blackberry wine.” These statements are in error. The testimony is that 
the witness did not know one way or the other except that he did know that 
the California Grape Products Company had been making a product composed 
of a mixture of wine produced from grapes and of wine produced from the 
Boysen variety and labeling it as a mixture of grape and “blackberry” wine 
(R. 76-7). 

The Commissioner of Internal Revenue’s own statistics (R. 179) show that 
the Boysen variety was used in the production of wine in Arkansas in 1941, 
in California in 1943-44, in Oregon in 1944-45 and in Washington in 1943. 
There is no evidence of record that any of such wine was ever marketed as 
F*boysenberry wine” (e/., R. 76). The most reasonable conclusion is that 
'this boysenberry wine was sold either alone or in mixture with wine from 
other varieties of blackberry, as “blackberry wine.” 

There is no evidence to show that the Treasury Department ever “invoked 
or used ” in 1941 letter with respect to any of the wine produced from 
the Boysen variety. 

2 Government counsel state that the 1941 interpretation was repeated in 
1948 in a letter to one of the intervenor-appellees (Govn. Br. 3). An allega¬ 
tion to this effect appears in appellees’ answer (R. 33) but was never proved. 
Such letter was never made public even at the trial and its contents are still 
unknown to appellant. If the alleged 1948 interpretation exists and was 
adopted for the guidance of the public, then the deputy commissioner has 
violated $ 3(a) (3) of the Administrative Procedure Act. Since 1946 that 
Act has required publication in the Federal Register of all “ interpretations 
formulated and adopted by the agency for the guidance of the public.” 
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made on the label (see, for example, R. 18). When issued, 
the contents of the bottles (wine produced from the Boysen 
variety) did conform to the statement on the labels (“black¬ 
berry wine”) according to the deputy commissioner’s in¬ 
terpretation of February 18, 1949. The deputy commis¬ 
sioner knew that the “blackberry wine” certificates issued 
by him to appellant in June and August 1949 were to be 
used for such wine (R. 30). By his action of November 30, 
1949, the deputy commissioner in substance, although not 
in terms, nullifies those certificates without hearing for he 
holds wine thereafter produced from the Boysen variety 
is no longer “blackberry wine”. 

The deputy commissioner’s employees thereupon pre¬ 
vented the use of such certificates and it required an in¬ 
junction of this Court to obtain their use even pendente 
life. 

Annulment of a certificate is “agency action” under 
section 2(d), (e), and (g) of the Administrative Procedure 
Act and subject to judicial review under § 10 of that Act. 
By his sham “interpretation” the deputy commissioner 
attempts not only to escape public hearing and Secretarial 
approval of an amendment but also to escape judicial re¬ 
view of his nullification of the certificates. 

It is submitted that when the deputy commissioner’s 
action of November 30, 1949 has the drastic effect,,in ac¬ 
tuality, of annulling certificates of label approval that 
action for this additional reason is not a mere interpreta¬ 
tion, but an amendment. Admittedly an amendment of a 
regulation, validly adopted, could nullify certificates issued 
pursuant to it, but the requirement of public notice and 
hearing and Secretarial approval for an amendment is 
the protection afforded by the Act to certificate Holders 
against arbitrary or unreasonable nullification of their cer¬ 
tificates. 
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m. REPLY TO ARGUMENT THAT THE BOYSEN 
VARIETY IS ANOTHER KIND OF FRUIT THAN 
THE BLACKBERRY. 

Assuming the deputy commissioner’s action of Novem¬ 
ber 30, 1949, is interpretive and not legislative, Govern¬ 
ment counsel maintains a straddling position in support¬ 
ing the correctness of the interpretation. On the one hand 
they argue that the Boysen is not a variety of blackberry 
but a hybrid of “the blackberry, the raspberry and the 
loganberry” (Govn. Br. 5, 19). This argument has been 
fully answered in our main brief (pp. 24-6). 

On the other hand, Government counsel also argues for 
the opposite position taken by the deputy co mmi ssioner, 
namely, that admittedly the Boysen is a variety of the 
blackberry, but, nevertheless, while the consumer under¬ 
stands that the permitted varieties of blackberry are black¬ 
berries, he understands that the proscribed varieties of 
blackberry are not blackberries (Govn. Br. 5-6). 

The Act does not provide that the regulation shall be 
framed or construed on the basis of fruit consumers’ un¬ 
derstanding, whether correct or erroneous. On the con¬ 
trary, regulations are to be framed to “prohibit deception 
of consumers” and to “provide the consumer with ade¬ 
quate information as to the identity” of the wine. Pre¬ 
sumptively the existing regulation was framed in accord¬ 
ance with these standards and is to be construed in the 
light of them. Since the Boysen variety is in fact a black¬ 
berry, the wine consumer is not deceived if wine from the 
Boysen is labeled “blackberry wine.” He is also ade¬ 
quately informed as to the identity of the wine although 
appellant has no objection, and has unsuccessfully urged, 
that the deputy commissioner propose for hearing an 
amendment providing for an additional statement of the 
variety of blackberry used. On the other hand, there is 
no evidence of record that the wine consumer knows of a 
“boysenberry wine.” That designation standing alone 
does not adequately inform him of the identity of the wine 
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but keeps him in ignorance of the fact that the wine is a 
blackberry wine. 

The narrow question is the construction of an existing 
regulation which states that the “blackberry” (not merely 
some varieties thereof) is a “kind of fruit.” The regula¬ 
tion reads— 

“Fruit wine derived wholly . . . from one kind of fruit 
shall be designated ... by the name of such fruit, e.g., 
peach wine, blackberry wine ...” 

There is not before this Court the question of whether the 
deputy commissioner could validly amend the existing regu¬ 
lation through proper proceedings so as to provide that 
wine made from the Boysen variety should bear one Resig¬ 
nation, i.e., “boysenberry wine,” and wine made from 
other varieties should bear a different designation, i.e., 
“blackberry wine.” The validity of any such amendment 
to the regulation adopted in conformity with the statutory 
procedure would then depend upon its reasonableness in 
the light of the evidence adduced at the administrative 
hearing. The only question in this branch of our case is 
whether the existing regulation, as it now stands, provides 
for such labeling. This depends on whether the Boysen 
variety is in fact the same “kind of fruit” as other varie¬ 
ties of blackberry. 


A. The Food and Drug Administration Standards. 

j 

Appellees in support of their alleged consumer under¬ 
standing rely heavily on the standards for preserves (jkms) 
and jellies established by the Federal Security Adminis¬ 
trator (Govn. Br. 16-8). These standards were adopted 
several years after the adoption of our regulation. ! The 
term “kind of fruit . . . e.g., . . . blackberry wine” cannot 
have had one meaning when the regulation was first adopted 
in 1935 and a different meaning subsequently. It is incon¬ 
ceivable that the original meaning of the term could be 
changed by actions taken five years later by a different 
agency of the Government operating under a different 
statute. ; 


! 

I 
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In his 1940 standards (R. 181, 184) the Federal Se¬ 
curity Administrator pursuant to § 401 of the Food, 
Drug & Cosmetic Act, provided different designations 
for preserves (jams) and jellies produced from (a) 
the Boysen, Logan and Young varieties; (b) other dew¬ 
berry varieties; and (c) varieties of blackberry other 
than dewberries. There were thus three categories of 
designations, for example, first “boysenberry jam,” “lo¬ 
ganberry jam,” and “youngberry jam”; second, “dew¬ 
berry jam”; and, third, “blackberry jam.” This action 
was taken by the Administrator through adopting, after 
notice and hearing, regulations specifically providing for 
such designations. This is precisely the procedure that 
appellant has demanded that the deputy commissioner fol¬ 
low (R. 21-5) but which he has refused to follow. Our case 
does not involve any question as to the power of the deputy 
commissioner to adopt corresponding regulations. The 
point here is that he has not done so but is attempting to 
accomplish a corresponding objective through a sham 
“interpretation” of the existing regulation. 

Appellees in their brief also argue that unless the deputy 
commissioner’s interpretation is allowed to stand, there 
would be “confusion confounded” because the Bureau of 
Internal Revenue would have one set of standards and 
the Federal Security Administrator a second set of stand¬ 
ards on blackberry products (Govn. Br. 17-8). There are 
two answers: First, assuming arguendo that “confusion 
confounded” does exist in the minds of those blackberry 
jam and jelly consumers who are also blackberry wine con¬ 
sumers, the remedy lies in the deputy commissioner’s fol¬ 
lowing the statutory procedure for amendment of the ex¬ 
isting regulation. Second, the sanctioning of the deputy 
commissioner’s standards set up in his action of Novem¬ 
ber 30,1949, would not eliminate the confusion. As set forth 
above, the Federal Security Administrator has three types 
of designations, (1) “blackberry” (for the erect varieties), 
(2) “dewberry” (for the trailing varieties other than 
the Boysen, Logan and Young) and (3) “boysenberry,” 
“loganberry” and “youngberry.” The deputy commis- 
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sioner’s action of November 30, 1949 by no means Records 
with these standards of the Federal Security Administra¬ 
tor. The deputy commissioner would provide only two, 
instead of three, types of designations, and neither of his 
two designations would be coextensive with any of the Fed¬ 
eral Security Administrator’s designations. The two desig¬ 
nations of the deputy administrator would be (1) “black¬ 
berry” (for all varieties whether erect or dewberries, i.e., 
trailing, except the varieties in his proscribed category), 
and (2) “boysenberry,” “loganberry,” “younglierry,” 
“phenomenal,” “rossberry,” and “nectarberry.^ The 
deputy commissioner would have no “dewberry” designa¬ 
tion notwithstanding the fact that his category of permitted 
varieties includes a number of trailing varieties, as the 
Advance, Cory Thornless, Lucretia, Mayes, and Olympic. 

To write the deputy commissioner’s standards into the 
existing regulation by interpretation, would not produce 
uniformity but on the contrary would appear to substitute 
“confusion worse confounded” for Government counsel’s 
present “confusion confounded.” 


B. Dewberry Standards. 

Appellees take the position that the deputy commissioner 
in arriving at his action of November 30, 1949 applied the 
test of consumer understanding (Govn. Br. 4), and cite in 
support of that understanding nursery catalogs, Gov¬ 
ernment publications, trade listings and the Federal Se¬ 
curity Administrator’s jam and jelly standards (iGovn. 
Br. 14-17). If this evidence is indicative of a consumer 
understanding that the Boysen variety is not a blackberry 
and should not be designated as a blackberry (which we 
deny), then that same evidence is equally indictative of a 
consumer understanding that the dewberries are not black¬ 
berries and should not be designated as blackberries^ 

Thus we have just seen (p. 11 above) that the Federal 
Security Administrator’s standards segregate the trailing 
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varieties (other than the “Boysen”, “Logan” and 
“Young”) and designate them as dewberries, and the 
A dmi nistrator found that these trailing varieties are “com¬ 
monly known as dewberries” (R. 180). Similarly nursery 
catalogs that list boysenberries separately from black¬ 
berries also list dewberries separately from blackberries 
(R. 209, 213, 215, and 219). The Department of Agri¬ 
culture^ grade standards for frozen fruits list dewberries 
separately from blackberries (R. 203-4). Federal publi¬ 
cations of Agricultural Prices list dewberries separately 
(R. 205). The publications on processing of frozen foods 
have separate listings (R. 205-207). Government witness, 
Valaer, would prefer to call wine produced from the dew¬ 
berries “dewberry wine” (R. 148) just as he advocates a 
“boysenb£rry wine.” 

Certainly the evidence of record affords no basis for any 
conclusion that the Boysen variety is not a blackberry 
while the other dewberry varieties are blackberries. All 
the blackberry varieties in the deputy commissioners pro¬ 
scribed category are trailing varieties and therefore dew¬ 
berries (R. 171-5, 180, 183; Supp. 15-18). Nevertheless he 
is of the view that the words “kind of fruit . . . e.g., . . . 
‘blackberry wine’,” as they appear in the existing regula¬ 
tion, are to be interpreted as permitting wine produced 
from some dewberries to be labeled “blackberry wine,” 
and requiring wine produced from other dewberries to be 
otherwise labeled. The Government’s “consumer under¬ 
standing” evidence admits of no such distinction. 

C. Wine Produced prom the Boysen Variety Is Not 
Different from Other “Blackberry Wine.” 

Appellant in its main brief (pp. 26-31) showed that the 
physical appearance, chemical composition and taste of 
the fruit of the Boysen variety were within the range of 
those characteristics as found in the fruit of other varieties 
of blackberry; and further that as to chemical composition 
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the Government’s own analyses were in conflict with the 
testimony of its own witnesses that the Boysen fruit had 
more acid, sugar, pectin and solid content and less ash 
residue than ‘ ‘ blackberries.” Appellees’ brief apparently 
concedes all this; at least it does not deny that the Boysen 
variety as a fruit does not differ from the “blackberry” in 
these characteristics relied on by the court below f<j>r dis¬ 
tinguishing the Boysen from the other blackberry varieties. 

However, appellees’ counsel now take the position that 
wine produced from the Boysen varieties differs so greatly 
from wine produced from other blackberry varieties that 
it is not entitled to be designated “blackberry wine” (Govn. 
Br. 20-22). A wine comparison is made on the basis of 
only two samples (Govn. Br. 21), both prepared by the 
Government chemists in their own laboratories, one from 
fresh berries of the Evergreen variety and the other from 
frozen berries of the Boysen variety. These are the two 
samples made physically a part of the record (Defendants’ 
Exhs. 73 and 74) and which Government counsel asked 
the court below to taste. For the reasons set forth jm ap¬ 
pellant’s main brief (pp. 26-31) every variety of black¬ 
berry differs and no one variety, as the Evergreen, can be 
taken as representative of the range of differences. Fur¬ 
ther, the evidence does not show whether the frozen berries, 
used for the Government’s sample of boysenberry wine, 
were, as is customary in picking for eastern shipment, 
greener and less ripe (R. 99), and therefore would have 
more acid and less solids, ash, tannin, and color. 1 

The table on page 21 of the Government’s brief coinpar¬ 
ing only the two laboratory produced samples of wines is 
completely misleading. When a number of samples of 
blackberry wine are analyzed it will be found that even 
the Government’s one sample of boysenberry wine lies 
within the range of characteristics of the blackberry twines 
produced from other varieties. The Government’^ own 
tables of analyses of blackberry wines appearing elsewhere 

_____ I 

lSee, for example, B. 246 “Unripe Juice McL #2.” 
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in the record (R. 242-6) and not referred to on page 21 
of its brief, demonstrate the point: 2 

Natural acid . 3 —Natural acid is the most important fac¬ 
tor. Twenty-six 4 blackberry wines analyzed by the Gov¬ 
ernment (making adjustments for the dry wines as set 
forth in the last footnote) show that 10 of these have a 
natural acidity higher than that of the boysenberry wine 
analyzed and 16 a lower natural acidity. The range of 
natural acids in the wines analyzed was from a low of 
0.636% to a high of 1.19%; the boysenberry wine was 
1.0%. It may be added that 23 of the 26 samples have a 
higher natural acidity than the analysis of the sample of 
Evergreen variety blackberry wine set forth on page 21 
of the Governments brief. 

Ash .—Considering for simplicity only sweet blackberry 
wines the range in ash content of those analyzed by the 
Government is from .20% to .38%. The analysis of the 
sweet boysenberry wine is .27%. 

Non-sugar solids .—In the case of the sweet boysenberry 
wine an analysis was actually made of non-sugar solids 

2 The two sample analyses of which appear on p. 21 of the Government’s 
brief are of sweet wine (B. 136-8). Some of the wines analyzed in the Gov¬ 
ernment’s tables of analyses (E. 242-6) are sweet, others dry. To place the 
analyses of sweet and dry wines on a comparative basis, it is necessary to 
adjnst the dry wine analyses for natural acid downward slightly to corre¬ 
spond to what it would have been had 11% by weight of sugar been added 
for sweetening, as was done in the case of the Government sweet wine samples. 
This 11% by weight of sweetening would increase the volume of the wine by 
about 7%, which mathematically would require taking about 93%% of the 
natural acid reported for dry wine to find its corresponding value in a sweet 
wine. Valaer, Wines of the World (1950), p. 180. 

A dry wine is one in which all the natural sugar of the fruit has been 
fermented out and changed to alcohol during the process of wine making and 
no other sugar added (B. 138). A sweet wine is one in which not all the 
natural sugar has been fermented out, or to which sugar has been added, or 
both. Commercially there are no dry berry wines (E. 138). However, the 
Government in the wines that it produced for analysis, made dry, as well as 
sweet, blackberry wines. 

3 Analyses of volatile acids and total acids, shown on page 21 of appellees’ 
brief, are immaterial. Volatile acids develop during fermentation and storage. 
Their primary value is indicating whether or not the wine has started to turn 
to vinegar and for this purpose Regulations 4, $ 21, class 5(a), sets a maximum 
limitation of 0.14%, or 0.12% if brandy or alcohol has been added. Total 
acids merely represent the sum of the immaterial volatile acids and the im¬ 
portant natural acids. 

4 Two batches of wine from unripe berries high in acid and one batch of 
over-amelorated wine are excluded. 
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as appears on page 21 of the Governments brief. That 
analysis can therefore be compared with the solids Analy¬ 
ses for the dry wines, i.e., wines without sugar solids, as 
set forth in E. 242-6 (R. 150). It is found that these non¬ 
sugar solids in Government samples analyzed range from 
2.12% to 3.89%. In this one aspect of non-sugar solids, the 
boysenberry sample analysis of 4.5% is outside the range 
of the Government blackberry wine analyses appearing in 
R. 242-6. However, the same Government chemist, V^laer, 
in his Wines of the World, published by Abelard Press, 
1950, shows (p. 526, bottom line) dry blackberry wine® with 
non-sugar solids running as high as 4.9%. 

It is thus clear that the single Evergreen variety black¬ 
berry wine sample used by the Government in its brief 
(p. 21) is not only unrepresentative but its sole use is 
misleading and produces widely different results from 
those shown when comparisons are made on the basis of 
all the Government’s blackberry wine analyses of record. 
These chemical analyses show that the characteristics of 
blackberry wine produced from the Boysen variety are 
well within the range of characteristics of blackberry wines 
produced from other varieties. 

• As to the comparative taste of wines produced from the 
Boysen variety and wines produced from other varieties 
of blackberry, such wines necessarily have a range of 
taste depending on the variety used (see appellant’s main 
brief, 30-1). Certainly an adequate opinion on taste can¬ 
not be reached from one unrepresentative sample of black¬ 
berry wine produced from fresh berries of one variety, 
the Evergreen, and a single sample of boysenberry wine 
produced from frozen fruit. 

Appellees state (Govn. Br. 22) that wine from boysen- 
berries has a “distinct raspberry flavor.” None of the 
witnesses said “distinct”; that is Government counsel’s 
conclusion. The only witness who testified that he had 
actually compared wines from raspberries and boysen- 
berries was Sonneman, president of one of the intervenor- 
appellees (R. 154). Government chemist Ryan (testifying 
apparently from numerous samples of blackberry wine 
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made in the Government laboratory but including only one 
sample from the Boysen variety), gave it as his opinion 
that boysenberry wine has a flavor “more resembling” the 
raspberry than the blackberry (R. 117). He did not testify 
to having ever tasted raspberry wine. Similarly, Govern¬ 
ment chemist Valaer only went so far as to say “it rather 
suggests raspberry, something along that line” (R. 136). 
Witness Mills testified that the Boysen variety has no rasp¬ 
berry flavor (R. 106). He pointed out (R. 100-101) that it 
would take a very perceptive taste to segregate wine from 
the Himalayaberry (a variety in the permitted category) 
from wine from the boysenberry if samples were offered 
blindfolded tasters. 1 

D. The Governments Basic Misconception. 

The Government's argument on the point of differences 
between wines produced from the Boysen variety and wines 
produced from other varieties of the blackberry again 
illustrates the basic misconception that has influenced its 
course of action ever since November 30, 1949,—a mis¬ 
conception which was accepted by the court below. This 
misconception is that there exists a fruit known as the 
blackberry that uniformly has standard characteristics and 
that a fruit cannot at the same time be both a boysenberry 
and a blackberry. 

We agree that the common name for the Boysen variety, 
as a variety , is the Boysenberry, just as the Nanticoke is 
sometimes known as the Healthberry (R. 170), the Cory 
Thornless as the Bowenberry (R. 172), the Lucretia as the 
Bingleberry (R. 173) and the Himalaya as the Himalaya¬ 
berry (Supp. 29). All are blackberries. No significance 
is to be attached to the suffix “berry” as indicating that 
the fruit is not a variety of blackberry, but some other kind 
of berry. 

l Anyone attempting to describe a taste in words necessarily grasps at con¬ 
venient terms of comparison. No one expects such terms of comparison to 
be exactly accurate. One wonders how much nurseryman Knott’s original 
advertising blurbs (B. 210-11) and the original and incorrect dictionary defi¬ 
nitions of the boysenberry (B. 186-187) served to inspire the comparative 
taste terminology used by witnesses Sonneman, Byan and Valaer in describ¬ 
ing these wines (cf. taste descriptions of strawberries, appellant’s mafn brief, 
pp. 30-1). 
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The Boysen variety is both a “boysenberry,” a “dew¬ 
berry,” and a “blackberry,” just as the permitted Hima¬ 
laya variety is both the “Himalayaberry” and a “black¬ 
berry” or the permitted Lucretia variety is both the Bin- 
gleberry, a “dewberry,” and a “blackberry.” The jterm 
“blackberry” is a term covering all its numerous varieties. 
The question in our case is the construction of the existing 
regulation and it does not provide for stating the variety, 
but the “kind of fruit . . . e.g., . . . ‘blackberry wine’.” 

Appellant has no objection to requiring blackberry wines 
also to state additionally the variety of blackberry from 
which produced. Before this litigation started appellant 
proposed to the deputy commissioner that he amend the 
regulation so as to require a statement of the variety. 
Appellant urged that the deputy commissioner set for 
hearing such a proposal and that in case of the Boysen the 
label read “blackberry wine produced from the Boysen 
variety of blackberry” (R. 24). However, the deputy com¬ 
missioner refused. His purpose apparently can be served 
only by keeping the wine consuming public in ignorance 
of the fact that the Boysen and other proscribed varieties 
are blackberries. 

The Government concedes (Govn. Br. 13) that- j 

“generally the horticultural classification of a fruit, 
berry or vegetable coincides with consumer under¬ 
standing and acceptance.” 


However, the Government urges that there are exceptions, 
citing the tomato case, Nix v. Hedden, 39 Fed. 109, aff’d. 
149 U. S. 304 (1893). That case involved a taxing statute, 
the Tariff Act of 1883, and the question was whether to¬ 
matoes were to be classified as “vegetables in their natural 
state” subject to a 10% ad valorem duty, or as “fruits, 
green, ripe, or dried” on the free list. The question |was 
one of Congressional intention in the use of the word, 
“vegetables.” Words in a Tariff Act are to be construed 
in accordance with their trade or commercial significance. 
The Court held that in the absence of any special tradp or 
commercial meaning for the words, “vegetables” and 
“fruits,” the common understanding controls. 
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In Nix v. Hedden the tomato for classification purposes 
had to be either a vegetable or a fruit. It could not be 
both. In our case, the Boysen is both a boysenberry and 
a blackberry and cannot be only one or the other. A situa¬ 
tion analogous to Nix v. Hedden would be whether wine 
made from tomatoes (and there has been such a wine) falls 
within the classification “fruit wine” (Regs. 4, §21, class 
5) or the classification “wine from other agricultural prod¬ 
ucts” (Regs. 4, §21, class 6). 

f The question in our case is the meaning of the words 
‘.'kind of fruit . . . e.g., . . . ‘blackberry wine’,” keeping in 
mind that the Boysen is a variety of blackberry and that the 
deputy commissioner has conceded this fact. Appellant 
asks that only their ordinary meaning be assigned these 
words, not some special meaning in the recesses of the dep¬ 
uty commissioner’s mind that distinguishes between the 
Olympic and its probable synonym the Young (Supp. 35, 
R. 36-7), between the Boysen dewberry and other black¬ 
berries but not between the Lucretia dewberry and other 
blackberries, or between some (but not all) reddish and 
black blackberries but not between white and black black¬ 
berries, or that involves the other absurdities found in the 
deputy commissioner’s “interpretation.” 

The interpretation of the deputy commissioner (if it be 
an interpretation) is arbitrary and unreasonable and er¬ 
roneously construes the existing regulation; or else the 
regulation itself, as pointed out in appellant’s main brief, 
is beyond the authority conferred by the Act. 

Respectfully submitted, 

Frederic P. Lee, 
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